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Reply on Mutual Funds 


A letter by Frank Bozarth of the Dur- 
ham (N. C.) Bank & Trust Co. (Oct. 
T.&.E.) referred to the lack of informa- 
tion about Mutual Fund management 
costs and operating expenses. Most pur- 
chasers of Fund shares pay too little 
attention to these expenses. They are 
concerned with the sales load, or “initia- 
tion fee,” but the question of continuing 
dues is seldom considered. Perhaps this 
is because shares are sold on the basis of 
given dividend returns, translated into 
percentage yields, which are net after all 
expenses. 


In the case of most Mutual Funds, 
management fees amount to % of 1% 
of average net assets — exclusive of 
United States Government Bonds in the 
case of bond funds. This figure approxi- 
mates the minimum fees charged by most 
leading investment counsel firms. 


To cite a typical example, last year’s 
expenses of a conservative, $30 million, 
management-type company amounted to 
$216,515, or 0.68% of average net assets, 
representing 13.7% of gross investment 
income. Excluding the management fee, 
all other expenses amounted to $55,924, 
representing 3%2% of gross income. This 
might have been smaller but for certain 
protective provisions of the Investment 
Company Act of 1940 which require, for 
example, an annual audit by an outside 
agency, semi-annual reports to more than 
10,000 shareholders, trusteeship by a 
bank or trust company, and registration 
with the S. E. C. (involving considerable 
legal fees). In addition, there are var- 
ious taxes to be paid, “blue sky” expenses 
in many states, costs of mailing quar- 
terly dividend checks, and transfer 
agent’s fees and expenses. 


A Mutual Fund is really an investment 
program, and competent management 
will occasionally realize profits from 
operations which it passes on to the 
Fund’s shareholders. Mutual Funds vary 
widely in purpose and type, and the ex- 
pense figures as a percentage of income 
must be weighed against the productive- 
ness of the portfolio. Obviously, expenses 
deducted from the income of a “bal- 
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anced” portfolio will appear greater, per- 
centage-wise, than the same expenses 
deducted from a common stock Fund pro- 
ducirg greater dollar income. 


Even the few Funds available at net 
asset value report expenses equal to those 
of most other Funds, despite their exist- 
ence chiefly as a convenience for the 
smaller clients of certain investment 
counsel firms controlling them. Whereas 
the Investment Company Act of 1940 
does not permit Funds so controlled to 
incur sales or promotion expenses (nor 
shares), other Funds do not incur these 
expenses either, the whole cost being 
borne by the wholesale distributors. 


It appears that there is an irreduc- 
ible minimum of actual operating ex- 


penses, and that the only questionable 


item is the management fee. That must 

be judged, it seems to me, by the record 

of the Fund in the light of its avowed 

objective — and the investing public will, 
as usual, have the final say. 

Dudley F. Cates, 

Manager 

Mutual Funds Department 


New York Kidder, Peabody & Co. 


Trust Course Essential 


On behalf of the School of Banking at 
the University of Wisconsin, I should like 
to express appreciation for the splendid 
article you wrote about the School in 


TRUST 


your September issue. The picture which 
accompanied the article was very im- 
pressive. 

Emerson Lewis, who teaches the course 
in Trust Department Procedure and 
Practice, is doing an excellent job. Many 
of the men in the School do not have 
Trust Departments in their banks, but 
we require that every banker who attends 
the School take this course as we believe 
familiarity with the procedure and prac- 
tice of the Trust Department is neces- 
sary to provide a well-rounded educa- 
tion in banking. 

Herbert V. Prochnow, 

Director. 

(Vice Pres., First National Bank) 
Chicago 


Informative Papers 


The Probate and Trust Law Divisions 
of the American Bar Association should 
be complimented on the very informative 
papers, and TRUSTS AND ESTATES like- 
wise complimented on the manner in 
which these papers have been presented 
in the October issue. 

F. L. Humphrey, 
Vice President 
Security-First National Bank 
Los Angeles 

Ed.: On behalf of the ABarA, thanks. 
For ourselves, thanks for the order for 
extra copies for the Legal Division of the 
Trust Department. 


OFFICERS: 
Let Us Bid for Estate Jewels 


Charitable Bouquet 


I am extremely pleased with the way 
you handled my article (“Charitable 
Trusts in Business’”—Oct.). The foot- 
notes are much more extensive than [ 
had reason to expect; the headings which 
you have inserted have enlivened it con- 
siderably; and the reference to the Vir- 
ginia Law Review on page 620 should be 
extremely helpful. Altogether it has been 
a great pleasure to work with you. Please 
accept my heartiest congratulations on 
the excellent work that you are doing 
with TRUSTS AND ESTATES. 

Berrien C. Eaton, Jr., 
Miller, Canfield, 
Paddock and Stone 
Detroit, Mich. 


Correction 


Two figures were omitted from the edi- 
torial “Stable Income for Beneficiary,” 
in October TRUSTS AND ESTATES. The 
final sentence should have read: “Of the 
986 common stock issues listed on the 
New York Stock Exchange only 208, ac- 
cording to the most recent data available, 
have a record of consistent dividend pay- 
ments for each of the past 25 years or 
mere. ...” 


As Executor or Trustee, your institution may at times be required to sell 


collections of diamonds and other precious stones. 


Will you, therefore, place us on your list of bidders? And do not hesitate to 


call on us for free assistance on appraisals. 


We maintain a constant, world-wide search for the best in diamonds and 


other precious stones to be redesigned into our Own gorgeous creations of 


French artistry. 


VAN CLEEF & ARPELS 


World famous French designers and manufacturers of precious jewelry 


744 Fifth Avenue, New York «+ 


PLaza 5-0740 ¢ e PARIS ° 


LONDON ~»* 


PALM BEACH 


BANK REFERENCES: National City Bank, Manufacturers Trust Co., Central Hanover Bank and Trust Co., New York. 
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EDITORIAL... 


Investment Management 


KEY TO GREATER SERVICE 


HE administration of estates and the supervision of 

trust accounts have been the traditional functions of 
personal trust departments. But increasing costs of opera- 
tion, together with low fees, have put income below the 
break-even point for a large proportion of trusts, and the 
majority of estates, even those over $50,000, are still being 
administered by individuals. 


The combination of mystery and popular delusions 
which surrounds both the executor and trustee functions, 
and the difficulties of coming face to face with even a ma- 
jority of the substantial estate owners, have precluded the 
extension of fiduciary services to hundreds of thousands of 
people who need expert help in building and using an estate. 

Investment management—whether known as the man- 
aged agency account or under any other label—is probably 
the most valuable service that fiduciaries can render today. 
The increasing use of investment counsel and investment 
company shares testifies to the fact that more people are 
recognizing their lack of facilities, training, or time to do 
the job themselves. Too many people are losing investment 
earning power by keeping excessive funds in cash or non- 
productive assets, or are losing both principal and income 
through uninformed selection of investments or neglect. 


There is, of course, no place in the trust institution for 
speculative accounts; that part must be taken care of else- 
where. But as to that part of savings which can benefit from 
a fiduciary type of portfolio, it would be a natural and 
mutually advantageous extension of trust service to en- 
courage investment advisory or supervisory accounts. 

Compared to the living trust, such agency service has 
an advantage in not requiring the formal trust agreement 
that intimidates many prospects. Although the fees are 
comparable, there is not the potential liability that attaches 
to a trust. Nor is there the vulnerability to censure that is 
occasioned by casual or free advice, provided the results are 
viewed in comparison with other indices of the times, since 
the closer relationship furnishes opportunity for under- 
standing the objectives and limitations of conservative man- 
agement. 


Whether the service be one of recommending “buys 
and sells” for customer approval, or taking the responsibility 
for such action, it offers a practical basis for people of 
means to observe the fiduciary in action and to get 
acquainted with their prospective executors and trustees. It 
further enables the fiduciary to create a cleaner estate by 
elimination of “cats and dogs,” and perhaps is the best 
possible lead to estate planning and the resultant will or 
trust appointment. 

Whereas fire insurance on the home has come to be 
generally accepted as good sense, the protection of securi- 
ties has not yet attained popular recognition as a full-time 
necessity, and one which more than justifies the moderate 
cost of the “insurance premium.” 


Inflation has not been kind to the ultra-conservative 
individual. It is a harder job to make money earn its own 
keep today. The person who put $10,000 worth of hard 
earned buying power into a safe deposit box ten years 
ago would now find he has only $6,000 worth of purchas- 
ing power left. 

The managed agency account has a number of attributes 
that deserve more serious consideration by fiduciaries and 
better public presentation. For every trust account on the 
books, there are a dozen prospects who could profit by his 
department’s investment management. 


A A A 


Rainbow’s End... 


DAY or two after Congress adjourned, toward the 

end of last month, the President was asked, “Your 
remedy (for deficit Government financing) Mr. President, 
if your study shows it, calls for an increase in taxes?” The 
President permitted himself to be quoted directly when he 
replied, “Certainly. We have got to find the money to run 
the Government. Period. That is all there is to it.” 


Unfortunately, that is not all there is to it. First someone 
must earn the money and onlf then is it to be “found” in 
the pockets of business and the people. 


With great restraint we refrain from quoting the Bible, 
8th verse, 13th chapter of Hebrews, with properly located 
exclamation points. 


“How Much Government Can Free Enterprise Stand?” 
Senator Taft asked in a recent -Collier’s article. “The Gov- 
ernment undoubtedly can cripple or completely destroy 
free enterprise by regulation, by excessive taxation and by 
Government or Government-supported competition.” All 


THE COST OF GOVERNMENT 
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know that the Senator does not propose unregulated busi- 
ness. “No one can rightly claim that he should not be 
regulated in the public interest or taxed to support necessary 
Government activities.” But the Super-State philosophy has 
resulted in laws that are vague and carry indefinite powers. 
Regulation abuses and excessive taxation go hand in hand; 
the same kind of thinking is responsible for both. The in- 
centive in free enterprise lies in adequate rewards. When 
the proceeds of productive efforts are confiscated, expansion 
and increase are discouraged and retarded. The Australian 
economist Colin Clark has stated that when taxes exceed 
25% of national income it becomes impossible to resist 
inflationary pressures. Among reasons he gives is that “in- 
centive to real effort is greatly weakened on the part of all 
classes.” 


Whether present and proposed taxation approach confis- 
cation or the danger point to which Clark refers, may be 
judged from the facts. The present federal tax system has 
been estimated to produce $41 billion. Local and State 
Governments will take another $15 billion. That makes a 
total of $56 billion or close to 25% of the current national 
income. President Truman, however, asks for another $4 
billion, which would bring the total up to near 27%, while 
if the Brannan plan, compulsory health insurance and uni- 
versal military training are adopted in accordance with 
the President’s wishes, another 6% will be added, making 
a “grand total of 33% of national income for taxes. This 
is within 6% of the tax schedule in Socialized Great Britain 
which lifts 39% of its national income for Government. 


Costs of Federal, State and local governments, Depart- 
ment of Commerce figures show, run well ahead of the na- 
tion’s bill for clothing or shelter and are now crowding the 
cost of food. Total cost of the country’s food in 1948 was 
$52.9 billion while cost of government was $51.8. For 
clothing we pay roughly 11 cents of our average dollar; for 
shelter 18 cents; for food 23 cents and for government, at 
current rate of spending, without proposed increases, about 
23 cents. Government is spending money a lot faster than 
it is taking it in. Reasonable estimates indicate a $5 billion 


deficit by mid-1950. 
In the past decade and a half business has gathered 
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some new colors, mostly black and blue, but we do not think 
that qualifies it to serve as a gold producing rainbow. And 
if it is forced so to serve, it may well be Rainbow’s End. 
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PENSIONS - A Two-Sided Coin 


ETTLEMENT of the Ford Motor and Bethlehem Stee! 

pension agreements, calling for minimum monthly pay. 
ments of $100 for those over 65 with adequate length of 
service, has ushered in a new era in employee benefits and 
forced saving. Many of the 12,000 private corporation plans 
now in existence (covering over six million employees) were 
correlated with government social security. The new pattem 
will exaggerate the differences between those covered by 
new and old private plans, those covered only by social 
security, and those covered by neither. This will make old. 
age benefits a major political as well as economic issue in 
the days ahead, and a primary concern of corporate manage. 
ment. 

With the percentage of population over 65 increasing (it 
has doubled from less than four to nearly eight percent 
since 1900), more people being added to the eligible list, 
increases in amounts and variety of payments being pro- 
vided, and shortening of the active work-life as well as 
work-week, the prime question is: Where is the money 
coming from? 

In the Steel case, the 12-4c to 15c¢ per hour cost—as 
estimated by union president Murray—for pensions and in- 
surance is as much a current charge on the corporation as 
an equivalent wage increase. Though to the employee it is 
a “deferred wage,” to the company it is a contractual obliga- 
tion that must be reckoned with in analysis of prospects for 
business stability, profitability and funds for reinvestment 
or expansion. It is a fixed obligation based on time rather 
than productivity—the traditional basis for wage raises— 
and lacks the adaptability of wages to changing business 
conditions. 

The cost will be borne by consumer, taxpayer and stock- 
holder—the latter paying in all three ways. To the extent 
that the additional costs of business reduce the taxable in- 
come of a company they will be passed on to other tax 
payers. There are cushions in above-marginal companies 
earnings and in the possibility of increased productivity and 
efficiency. But the substitution of compulsion—by gover: 
ment or by union bargaining—for flexible plans adapted to 
company and industry conditions, may prove an insuppott- 
able fixed charge in many cases. 

Sound pension plans, especially those where the employet 
has a stake as a contributor, should serve to reduce the 
number of dependents supported by taxes or charity. Ac 
cording to the cost-of-living index of the Bureau of Labor 
Statistics, it costs over $100 a month, in most cities. t 
provide the necessities for an old couple. 


















































The impact of these increases in “forced savings’ © 
life insurance and other forms of savings and investmet! 
has yet to be appraised. Certainly larger pension funds wil 
be entering the market for investment and will pose 4 
problem if yields are depressed by lower interest and divi 
dends or by inadequacy of the supply of securities. Bul 
in respect to maintaining both the fair-wage of the invest 
and the purchasing power of the dollar, employee-pensione! 
have the same concern as those who have provided the! 
own pensions through savings and investment. 
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HE most far-reaching effect of the 
recently enacted tax law *(H.R. 
5268, effective Oct. 25, 1949) is the 
restoration of the irrevocable inter vivos 
trust to its former place of importance in 
estate planning. A few months ago, it 
seemed to some that the Spiegel and 
Church! cases had delivered a death 
blow to the irrevocable trust. The en- 
actment of this law, however, has re- 
stored this useful dispositive device to 
new life and vigor. 


This act eliminates the uncertainties 
which in recent years made many a cau- 
tious attorney counsel against such a 
transfer. Now, relying upon the revised 
Section 811(c) of the Internal Revenue 
Code, an attorney can assure his client 
that a properly drafted irrevocable trust 
created for the benefit of his wife and 
children will be free from estate tax. 
The explicit provisions of H.R. 5268 
must be carefully complied with, and 
caution must, of course, be exercised 
where the circumstances are such that a 
contemplation of death claim might 
result. 


The new law is not only directed to 
the future, it is also designed to correct 
certain inequities of the past. This dis- 
cussion is concerned with both aspects. 


Transfers With Life Estate Retained 


In 1930, the Supreme Court in May 
v. Heiner, 281 U.S. 238, held that a 
reserved life estate was not sufficient 
ground for the inclusion of an irrevoc- 
able trust in the settlor’s gross estate. 
The court based its opinion on the view 
that there was no transfer from the 
settlor at his death which was “intended 
to take effect in possession or enjoy- 
ment at or after his death.” Subsequent- 
ly, on March 2, 1931, the same court 
handed down three per curiam opinions” 
on the authority of May v. Heiner to the 
effect that in each case a reserved life 


*This article is confined to Sections 7 and 8 of 
the H. R. 5268. Other fiduciary tax changes are 
summarized in Foosaner’s Tax Notes.—Ed. 

13385 U. S. 701 and 632 (1949). 

*Burnet v. Northern Trust Co., 283 U. S. 782 
(19381), Morseman v. Comm., 283 U. S. 783 (1931) 
and McCormick v. Burnet, 283 U. S. 784 (1931). 
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estate failed to require inclusion of a 
trust in the gross estate of the settlors. 


Congress reacted to these three cases 
and on the following day passed a joint 
resolution to make a transfer with a 
reserved life estate expressly taxable, 
using the language: “retained for his 
life or any period not ending before 
his death . . . . the possession or enjoy- 
ment of the income from the property.” 
The language of the joint resolution was 
modified slightly by a further amend- 
ment on June 6, 1932, after which the 
law seemed to be settled. The court, in 
Helvering v. Bullard, 303 U.S. 297 
(1938) held the joint resolution consti- 
tutional, and in Hassett v. Welch, 303 
U.S. 303 (1938) held that it did not 
apply to transfers prior to the adoption 
of the joint resolution. 


In the Church case, the court over- 
ruled May v. Heiner and Hassett v. 
Welch, holding that a reserved life estate 
was sufficient to include a trust in the 
settlor’s gross estate even though the 
trust was created prior to the joint reso- 
lution. The court relied upon the words 
“intended to take effect in possession 
or enjoyment at or after his death” 
as the basis for asserting the tax. 


The Remedy 


Attorneys were shocked at this sudden 
change in the settled interpretation of 
the estate tax law because they felt that 
their clients were entitled to have confi- 
dence in property arrangements made 
in reliance upon May v. Heiner. In Feb- 
ruary, the American Bar Association 
recommended to Congress that it make 
it clear that the joint resolution was 
intended to apply only to transfers made 
after its passage and that a retained 
life estate should not in itself cause 
any transfer to be taxable as intended 
to take effect at or after death, if made 
prior to March 3, 1931. 


This recommendation was incorpo- 
rated in the Senate version of H.R. 5268. 





The bill was. however, modified in con. 
ference to provide that such transfers 
are to be excluded from a decedent's 
gross estate only if his death occur 
prior to January 1, 1950. But the ac 
permits the release or assignment of re. 
tained life estates prior to January |, 
1951, free of gift and estate tax. 









The choice presented to a person with 
a retained life estate seems to be a 
rather obvious one. Retention is bound 
to result in taxability and assignment 
means loss of income. The decision de. 
pends upon such questions as the neces 
sity of the retained income to the settlor 
and also the express desires of the 
settlor regarding possible assignees. If 
he is willing and able to suffer the in- 
come loss to benefit others, an assign: 
ment would seem to be in order. Con- 
sideration should also be given to the 
possibility of sale of the retained inter: 
est to provide funds which would take 
the place of the lost income, although 
this in itself may result in substituting 
the purchase price in the settlor’s tax- 
able estate. 

Legal difficulties which should be 
considered with counsel may arise to 
thwart an attempted transfer. For ex 
ample, in the case of a legally incompe 
tent settlor, local law would determine 
whether it is possible for his guardian 
to obtain a court order authorizing such 
a transfer. Again, a question may arise 
as to the effect of a spendthrift clause. 
Although courts are in agreement that 
a spendthrift clause is no bar to the 
rights of creditors of the settlor, ther 
have been a few cases holding invalid 
a voluntary alienation of a life estat 
by one who has created a spendthrifi 
trust for his own benefit.* 




























Reverters Under Estate Tax 
The “Spiegel problem” had its origi? 
in a series of cases in the early 1930's 
The Supreme Court for a time held thal 
transfers based upon a “condition prt 
cedent” were intended to take effect 
possession or enjoyment at or after 












’Hackley v. Littell, 150 Mich. 106, 113 N.W. 781 
(1907). 
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death, whereas those based upon a “con- 
dition subsequent” were not. In Helver- 
ing v. Hallock, 309 U.S. 106 (1940) 
Justice Frankfurter refused to observe 
such “finer distinctions spun out of the 
tenuosities of surviving feudal law.” 


This case led to the theory that if 
possession or enjoyment by the benefi- 
ciary was dependent upon the prior 
death of the settlor and the property 
was to revert to the settlor if the bene- 
ficiary predeceased him, the transfer 
would be subject to estate tax. There 
was, however, a good deal of confusion 
in the language of the cases following 
Hallock until the Commissioner finally 
adopted this theory in T.D. 5512 (May 
1946). 

Two requirements were set forth un- 
der T.D. 5512 for the taxation of such 
a transfer. A tax was to be assessed 
where — 


(1) possession or enjoyment of the trans- 
ferred interest can be obtained only by 
beneficiaries who must survive the de- 
cedent, and 

(2) the decedent or his estate possesses 
any right or interest in the property 
(whether arising by the express 
terms of the instrument of transfer 
or otherwise). 




























In the Spiegel, case, the Supreme 
Court found that a remote possibility 
that the property would return to the 
settlor was a sufficient retained interest 
to require inclusion of the entire value 
of the property in Mr. Spiegel’s gross 
estate. It should be noted, however, that 
the terms of the Spiegel agreement re- 
quired that distribution of the corpus be 
postponed in all events until the death 
of the settlor. It was not surprising, 
therefore, that the Treasury Department 
saw no need to change the regulations 
as a result of the Spiegel decision. 


The court in the Spiegel case did not 
even discuss the survivorship problem 
and used such broad language that con- 
fusion seemed bound to result. The 
court went so far as to say: “The 
settlor must be left with no present 
legal title in the property, no possible 
reversionary interest in that title, and 
no right to possess or to enjoy the prop- 
erty thereafter.” The language used 
emphasized the so-called retained inter- 
est exclusively and ignored the fact that 
the terms of the agreement required 
postponement of the right to possession 
and enjoyment of the corpus until the 
settlor’s death. This indicated to many 
that any irrevocable trust might eventu- 
ally turn out to be taxable because of 
some unsuspected retained interest. The 
need for revision and clarification be- 
came immediately apparent. 
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The Remedy—As to Transfers Prior 
to Oct. 8, 1949 


H.R. 5268 provides one criterion for 
determining the taxability of such 
transfers prior to October 8, 1949, and 
a second criterion for those made sub- 
sequent to October 7, 1949. 


The act subjects to estate tax a trans- 
fer made prior to October 8, as an 
interest intended to take effect in pos- 
session or enjoyment at or after the 
settlor’s death, only if the settlor ex- 
pressly retained a reversionary interest 
having a value immediately before his 
death in excess of five per cent of the 
value of the transferred property. The 
term “reversionary interest” includes 
the possibility that the interest may re- 
turn to the settlor or his estate or may 
be subject to a power of disposition by 
him. It does not, however. include a 
right to income alone. 


The Conference Report specified that 
the present provision that a transfer 
is not intended to take effect in posses- 
sicn or enjoyment at or after the de- 
cedent’s death unless the beneficiaries 
must survive the decedent to obtain pos- 
session or enjoyment is preserved. The 
effect of the continuation of this re- 
quirement is illustrated by this example 
given in the Conference Report: 

A transfers property in trust prior to 

October 8, 1949, for B for life, remainder 


to B’s issue; if no issue survive B, the 
property is to revert to A or his estate. 


The transfer is not taxable under 811- 
(c), the value of the reversionary inter- 
est being immaterial. 


In effect, the new law retains the first 
requirement of the two set forth in the 
present Treasury regulations and modi- 
fies the second requirement in that — 


(1) the reversionary interest must be 
express; 


(2) the value of the reversionary inter- 
est must be more than 5% of the 
value of the transferred property. 


Another example given in the Con- 
ference Report illustrates the application 
of these tests: 

A transfers property in trust to accumu- 
late the income during A’s life, and at his 
death to pay the principal and accumu- 
lated income to B if living and if not to 
A’s estate. 


B cannot obtain possession or enjoy- 
ment without surviving A and the re- 
versionary interest is express. There- 
fore, if the reversionary interest is 
worth more than five per cent of the 
trust property, the entire value of the 
trust would be included in A’s estate. 





As to Transfers Subsequent to 


Oct. 7, 1949 


The estate planner will be concerned 
particularly with the application of the 
act to transfers after October 7, 1949. 
For the purpose of determining whether 
such a transfer is taxable, the new law 
adopts the survivorship theory. That is, 
an interest in property transferred is 
includible in the decedent’s gross estate 
if possession or enjoyment of the inter- 
est can be obtained by a beneficiary 
only if he or she survives the decedent. 
If the transfer is conditioned on such 
survivorship, the trust is clearly in- 
cludible in the decedent’s gross estate. 
An example of this is as follows: 


X transfers property in trust with in- 
come to his wife for life and at her 
death the trust is to be distributed to 
their son. X’s attorney can assure him 
that the trust will not be subjected to 
estate tax’ (with, of course, the usual 
warning concerning contemplation of 
death). The reason for this result is 
that X’s wife can obtain possession and 
enjoyment of the income, and X’s son 
can obtain ‘the corpus, irrespective of 
whether or not they survive X. The 
transfer is not conditioned on the bene- 
ficiaries surviving the settlor. 


On the other hand, suppose X trans- 
fers property in trust and the agree- 
ment requires the trustee to accumulate 
income during X’s life and at his death 
to distribute the accumulated income and 
corpus to X’s wife if living and if not to 
her mother. Possession and enjoyment 
of the property cannot be obtained ex- 
cept by surviving X. The entire value 
of the trust would be includible in X’s 
gross estate. 

If the first of the above examples is 
modified to include an express provi- 
sion in the trust agreement that if X’s 
wife and son predecease him, the trust 
property would revert to him, there 


(Continued on page 727) 





“Would $150,000 square things?” 
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NEWS PARAGRAPHS... 


Peterson Heads A.B.A. 


F. Raymond Peterson, chairman of 
the First National Bank and Trust Co., 
Paterson, N. J., was elected president 
of the American Bankers Association 
at the annual meeting in San Francisco 
early this month. He succeeds Evans 


F. RAYMOND PETERSON 


Woollen, Jr., chairman of Fletcher 
Trust Co., Indianapolis. James E. Shel- 
ton, president of Security-First National 
Bank of Los Angeles, was unanimously 
nominated and elected vice president. 


JAMES E. SHELTON 


Mr. Peterson began his banking ca- 
reer in 1914 in the State Bank of 
Girard, Kan., his native state. Upon his 
return from military service in 1919 he 
became a state bank examiner. Except 
for a brief period as a bank officer, he 
was a national bank examiner for vari- 
ous Federal Reserve Districts from 1922 
to 1935. In 1936, Mr. Peterson was 
elected executive vice president of the 
predecessor of the institution which he 
now heads. 

Mr. Shelton practiced law from 1912 
to 1917, following graduation from Stan- 
ford University with degrees of Bach- 
elor of Arts and Doctor of Jurisprudence. 
From 1917 to 1919 he was trust counsel 
for Title Insurance and Trust Co. of 
Los Angeles, moving from there to the 
Security as assistant trust counsel. A 
series of advancements culminated in 
his election to the presidency in 1946. 

Glenn L. Emmons, president of State 
Bank of Gallup, N. M., was named 
Treasure . 

It was <nnounced that A.B.A.’s Dia- 
mond Anniversary convention next year 


will be held in New York, Sept. 24-27. 
A A A 
Second Quarter Profits Drop 


Corporate profits declined in the sec- 
ond quarter of 1949, for the third time 
since the high third quarter of 1948, 
according to a study just released by 
the Department of Commerce. Before- 
tax profits amounted to $6.6 billion, 
12% below the $7.5 billion earned in 
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the first quarter, and about 25% below 
the second quarter of 1948. Adjusted 
for seasonal variations, the first-to-sec- 
ond quarter drop was 10%. On an an- 
nual basis, the decline was from $29.4 
billion to $26.4 billion. 


A AA 


New Jersey Trust Conference 


The 21st Mid-Year Trust and Bank- 
ing Conference of the New Jersey Bank- 
ers Association was held at Asbury 
Park on October 5-6. Under the gen- 
eral chairmanship of Jay Knox, who is 
chairman of the Committee on Trust 
Subjects and trust officer of First Cam- 
den National Bank and Trust Co., the 
trust portion of the program was high- 
lighted by some excellent addresses. 


Reported elsewhere in this issue are 
the papers on Common Trust Funds, 
by Albert W. Whittlesey; What Makes 
Trust Business Profitable, by R. E. Mac- 
Dougall; and Trust Investment Review, 
by W. A. Morgan, Jr. Professor A. 
James Casner’s discussion of The Re- 
vocable Trust as a Substitute for a Will 
was not made available. 


The address on the Uniform Princi- 
pal and Income Act, by J. H. Bartholo- 
mew, Jr., trust officer of The Hartford 
Connecticut Trust Co., was a detailed 
analysis of the extent to which the act 
has been modified in the various states. 
It also included a discussion of the re- 
cent decision holding Pennsylvania’s re- 
troactive provision unconstitutional. 
Readers desiring a copy of this address 
should address the publishers. 


A AA 


City Bank Gets Common Fund 


City Bank Farmers Trust Co. of 
New York, one of the pioneers in the 
field of common trust funds before the 
Federal Reserve Board regulations, was 
granted permission to establish such a 
fund last month by the State Banking 
Department. Pursuant thereto, Discre- 
tionary Common Trust Fund A was 
started on November Ist. Vice President 
George C. Barclay and Trust Officer 
Crosby T. Smith are in charge of the 


Fund. 
A A A 


Other Conventions 


Highlight of other recent meetings 
will be found at page 702 (A.B.A. Trust 


Division), 105 (F.P.R.A.), and 708 
(N. Y. Trust Division). 


Michiganders Consider Repeal 


The Trust Division of the Michigan 
Bankers Association met at the Otsego 
Ski Club, Gaylord, on September 9 and 
10, under the chairmanship of Harold 
McB. Thurston, president, Muskegon 
Trust Co. The meeting was devoted to 
a shop-talk session with no speakers 
scheduled and no assigned topics for 
discussion. 


Problems of current interest covered 
a wide range of subjects including fees, 
both statutory and extraordinary; leg. 
islation, passed and pending; working 
relationships between trust officers and 
lawyers; preparation of trust agree. 
ments; and the need for developing a 
better public relations program for 
corporate fiduciaries. 


Special emphasis on legislation was 
devoted to Public Act 227 of 1949 
affecting the law of accumulations. It 
was thought that this law should be 
repealed, and the matter was referred 
to Amos F. Paley, vice president of 
Michigan National Bank, Grand Rapids, 
who acted as liaison between the corpo- 
rate fiduciaries and Michigan Bar As- 
sociation considering this Act. It is an- 
ticipated that the Act will be repealed. 

A special committee was appointed 
to make a study of fees for extraordi- 
nary services, with Clifford Miller, trust 
officer, Jackson City Bank and Trust 
Co., as chairman, and R. E. Hofelich, 
vice president, Detroit Trust Co., and 
Allen T. Smith, vice president, Citizens 
Commercial and Savings Bank, Flint. 

Chairman Thurston was instructed to 
arrange a Spring meeting of the Trust 
Division in Kalamazoo. 


A A A 


Alabama Trustmen Meet 


The Fall meeting of the Trust Divi- 
sion, Alabama Bankers Association, 
was held at Point Clear on October 7, 
with Turney Rice, vice president and 
trust officer, First National Bank, Mo- 
bile, presiding. Virtually all the active 
trust departments in the state were rep- 
resented. 

Informal round table discussions were 
held on a wide variety of subjects, in- 
cluding: relations with the bar, trust 
legislation, real estate management, 
smaller trust departments, will contests, 
pension trusts, cooperation with life 
underwriters, advertising procedures, 
business interests, common trust funds, 
costs, fees, and taxes. 

It was voted to make the meeting a0 
annual Fall event at the same place. 
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Mid-Continent Trust Program 


Trustmen 
from _nine- 
teen midwest- 
ern states will 
hear address- 
es by nation- 
al leaders in 
business and 
finance at 
the 18th Mid- 
Continent 
Trust Con- 
ference in 
Chicago, De- 
cember | and 2. A feature of the Confer- 
ence will be a Tax and Legal Clinic 
with leading attorneys discussing the 
legal and tax aspects of the trust busi- 
ness, according to the tentative program 
announced by John W. Remington, 
newly elected president of the Trust 
Division, American Bankers Association, 
and vice president and trust officer of 
the Lincoln Rochester (N. Y°) Trust 
Co. The Conference, which will meet in 
the Drake Hotel, is sponsored by the 
Trust Division, with the Corporate Fi- 
duciaries Association of Chicago as 
oficial host. 


In addition, there will be addresses 
on: “Making Trust Business Profitable 
in the Mid-Continent States”; “Trust 
Cost Accounting in 1949”; “Aptitude 
Testing in the Banking Business”; “Tele- 
vision and Electronics in Our Future”; 
“The New Midwest Stock Exchange”; 
“The Origin of Chemical Develop- 
ments’; and “Financing Our National 
Trusteeships.” 


WILLIAM P. WISEMAN 


The Conference delegates will be 
greeted by William P. Wiseman, vice 
president and trust officer, Chicago 
Title and Trust Co., and president of the 
host organization, Corporate Fiduciar- 
ies Association of Chicago. 


A AA 


Chase Starts Common Fund 

Shortly after having obtained ap- 
proval from the State Banking Depart- 
ment, as reported in October, The Chase 
National Bank of New York announced 
the establishment of its First Discre- 
tionary Common Trust Fund. Harry M. 
Lyter, personal trust officer, has been 


designated as administrative officer for 
the fund. 

The fund was started with 173 trusts 
participating to a total of $3,113,000. 
Of those, 98 are 100% invested in the 
fund. Average participation is $17,993, 
the highest being $50,000 and the low- 
est $400. 
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Contributory Pension Plans Predominate 


Of 255 recently-adopted pension 
plans 58.7% are on a joint contributory 
basis, according to a survey by the Na- 
tional Industrial Conference Board. All 
pension plans included in the survey 
were made effective or were revised 
since October, 1945. The only plans 
which have been included are those 
which apply to all employees including 


The majority of plans in most in- 
dustrial groups require employee con- 
tributions. The only industrial classifi- 
cation in which the non-contributory 
plans are in a clear majority is in 
wholesale and _ retail establishments. 
The proportion of non-contributory 
plans is somewhat larger in non-manu- 
facturing establishments (43.7%) than 


wage earners. The 255 companies in- in manufacturing (40%). 
cluded in the survey employ 1.5 million 
workers. 

The extent to which pension plans 
are on a contributory basis depends 
upon the type of funding, the Board 
points out. Plans underwritten with 
insurance companies under a group an- 
nuity contract are ordinarily on a joint 
contributory basis (75%). In the self- 
administered trusteed plans, which are The Conference Board found that 
on an actuarial basis and which provide 47.6% of the group insurance plans 
for an irrevocable trust, 52.5% are on surveyed were on a non-contributory 
a non-contributory basis. basis. 

PROPORTION OF PENSION PLANS ON CONTRIBUTORY BASIS, 
BY TYPE OF FUNDING 
Total Contributory Noncontributory 
Companies Number Percent Number Per cent 
aiestvie 97 75.1 32 24.9 — 
oe es ee 47 47.5 52 52.5 
See Ape ea rrenhAt lc to testy: BE 19 1 5.3 18 94.7 
to | | Oe Lee OOS Se Te 5 62.5 3 37.5 
Total 255 150 58.7 105 41.3 


(1) Includes 3 individual policy plans, and three group permanent policies.. 


THE NEW LOOK IN FINANCIAL HOMES 


Three out of four recently adopted 
group insurance plans (76.3%) are 
on a joint contributory basis. The 
Board’s survey includes the plans of 
261 companies, employing two million 
workers, adopted or revised since Octo- 
ber 1, 1945, and applying to rank- 
and-file employees. In a 1945 survey, 


Type of 
Funding 








Group annuity plan - 
Pension trust plan 
Non-funded plan — 





Opening of Boston’s new First National Bank offices in the uptown district, disclosed to 
the public something new in bank decor. Technically known as polychrome bas-relief new 
murals are cast in aluminum, gilded and silvered with leaf, then glazed in appropriate colors. 
The murals are the work of the noted sculptor Ernest Pelligrini, and are the only ones of 
their kind in New England. 

The two shown here are “The Iron Chest,” left, and “The Railroads.” The Iron Chest 
grows out of the bank’s history, for while the first offices of the Massachusetts Bank were in 
preparation, July 5, 1784, “Mr. Osgood and Col. Dawes were desired to prepare a machine for 
hoisting and lowering down money into the vault.” The bas-relief is the artist’s conception 
of the machine and the strong box used. 

The Train is shown setting off toward Providence, not far from where the John Hancock 
building now stands. Near here, in open water, a target had been anchored for a ceremony 
to mark a visit by Lafayette. Cannon set up on Flagstaff Hill were pointed toward the target 
and the Governor, Levi Lincoln and Lafayette each fired a shot at the target. To the delight 
of onlookers, Lafayette scored a bulls-eye. 
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~ RICH MEN HAVE PROBLEMS. .. 
Sy Which Ghost Visits Family Cdk 


By EDGAR J. MYERS, C.L.U. 


Estate Analyst; Fort Worth, Texas 


OHN Brown’s ghost was upset. He hovered over 
the shoulder of the executor of John Brown’s es- 
tate. 


“Look, Friend!’ he said to the executor. But the ex- 
ecutor only bent his head more dejectedly over the 
mass of papers on his desk. 

“What are you worrying about?’ asked John 
Brown’s ghost. ‘‘Look, | started out with practically 
nothing. | worked, saved and invested, and | had in- 
come from rentals and dividends, and profits from a 
going business. | bought some bonds and got interest 
on them, and | had some annuities and life insurance, 
and all in all my estate was worth about a million dol- 
lars. That’s not bad at all, now is it?’ 

The executor shuffled the papers and looked at an 
entry — Funeral and Last Expenses. . . $5,000. 

“Five Thousand Dollars!’’ John Brown’s ghost wail- 
ed. ‘’That’s outrageous! I'll sue. I’Il have my money 
back !”’ 

But the executor went on writing . . . Doctor bill, 
hospital, nurse, funeral .. . 

John Brown’s ghost relaxed. After all, it was befit- 
ting that a man of his standing should have a proper 
farewell. 

Now the executor was writing . . . Administration 
Costs . . . $40,000. 





\ 










“Forty Thousand Dollars!’’ John Brown’‘s ghost 
shouted. ‘“They can’t do that to me. It took me years to 
make my first $40,000!” 


The executor ran his hand through his hair and 









wrote... Estate and Inheritance Taxes. . . $180,000. 
“No! No!’’ screamed John Brown’s ghost. ‘I won't 
pay it!” 





But now the executor was scratching his head, and 
saying: ‘The problem is, where do we get the money 
to pay it?’ 

‘‘There’s money in the bank, money in the bank,’ 
whispered John Brown’s ghost. 

‘Only $30,000 in the bank,’ mused the executor, 
‘and we've got to raise $300,000 to pay estate costs, 
debts, and bequests.’ 

“Three Hundred Thousand Dollars!’’ shouted John 
Brown’‘s ghost. ‘“Why didn’t somebody tell me?”’ 


Yes, John Brown was a rich man, and rich men 
have problems. What John Brown’s ghost saw is onl) 
the beginning. Wait until the executor starts trying 
to decide which properties to liquidate. The best 
properties go first, and by the time the estate is final- 
ly settled, only the poorest and weakest properties 
will be left for John Brown’s widow and children. 


What’s going to happen to John Brown’s business 
interests? Wait until his ghost sees the scrap be- 
tween his widow and business associates. They wert 
the best of friends while John Brown was alive, but 
look what’s happening now! John Brown’s widow 
doesn’t see why the business can’t go right on paying 
John Brown’s salary to her. The firm has never paid 
dividends . . . but she is trying to get them to declare 
dividends now. John Brown’s business associates art 
frantic trying to keep the business going without 
John to help them. 


When John Brown’s ghost sees this . . . he will re 
member some of the articles he used to read in his 
morning paper. 


Soak the Rich and Share the Wealth 


Stories of almost unbelievable estate depletion art 
common in the daily news. The following editorial ap 
peared in the Fort Worth Star Telegram, March 26 
1949, titled ‘Sharing the Wealth.” 


“The late Huey Long’s ‘share the wealth’ idea seems "fF 
be working smoothly, but under another name. Whether "fF 
is called a state inheritance tax or a federal estate tax, th 
end result seems to be the same thing the Kingfish had ! 
mind. 
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What is about to happen to the estate of the late Harry 
C. Wiess of Houston illustrates the point. Mr. Wiess left a 
personal estate with a gross value of $8,110,724.75. The 
net taxable value of the estate has been set at $6,864,- 
927.33. After federal and state tax collectors have taken 
their share of the estate, there will be only $2,108,427.33 





. about a fourth of its gross value .. . left to be dis-. 


tributed to the beneficiaries. 
Such confiscatory taxation is ‘soaking the rich’ with a 
vengeance.” 

A serious aspect of estate shrinkage is often the 
complete failure to provide for liquidity. Cash must 
be raised within fifteen months after the estate own- 
er's death to take care of estate costs. Such costs in- 
clude debts, lawyers’ and executors’ fees, fees for ac- 
countants and appraisers, administration costs, Fed- 
eral and State taxes. The figures speak for themselves: 


ghost 
ears to *FRANKLIN DELANO ROOSEVELT 
Died April 12, 1945, age 63 
: IE TRINNY. sninkac ache Geiicscisibiatin nah neochibinibaaiasgiiaiiaaa ii $1,940,999 
ir and ee eer ore caiindataielioeiaias 574,867 
0,000. —_—_—— 
weal ena es re $1,366,132 
*WENDELL L. WILLKIE 
d. and (1940 Republican Presidential Candidate) 
y Died October 8, 1944, age 52 
ey NO SRR NAS eRe a RL aS $665,662 
PO ee 254,216 
ank,” ones 
Pa am shh sels te tc, eee $411,446 
>cutor, 3. P. MORGAN 
costs (Chairman of Board of J. P. Morgan & Co., N. Y.) 
Died March 13, 1943, age 75 
ar I aro en ep $17,121,482 
1 John ee OS a 11,893,691 
yaa ee 
~ Pi te oe eee § 5,227,791 
5 oul It's not living costs, but the H.C.D. (high cost of dying) which 
YB makes literally true the now trite expression: ‘’You can’t take it 


trying § with you.” 


fo Needless Taxes 

odin Successful men are beginning to understand that 
ae every move they make has a tax consequence. Most 
ate of them are willing to pay their proportionate share 
» & to support the government, but feel that they are not 
, treating themselves or their families right if they do 
> he not take advantage of the methods, devices and tech- 
mee nicalities which will legally permit them to save taxes. 
paying Every John Brown, during his lifetime, can exercise 
.r paid SOMe control as to the amount of taxes which his es- 


Jeclare§ tate must bear. The amount of taxes and other estate 
es areg COSts pose greater problems when one considers the 
vithout fact that if cash funds are not provided to pay these 

costs, money must be borrowed or property must be 
sill 4 sold, usually under adverse conditions. 


in hist . 20hn Brown’s ghost, looking over the reader's 

shoulder up to this point, is now ready to ask a funda- 

mental question: ‘‘How is a man going to plan his 

estate so that it will do the things he wants it to do?” 
on ate A good approach to a planned estate is an analysis, 
ial apf, Which amounts to a hypothetical probate. The estate 
ch 26 Owner is shown an Estate Liquidation Statement which 
is similar, for all practical purposes, to the facts and 
figures that the executor would face had the estate 
Owner actually died last week. Then, comprehensive 
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corrective procedures are brought to the estate owner's 
attention. 


$600,000 by Estate Planning 


That agonizing cry you heard was John Brown’s 
ghost again asking, ‘“Why didn’t somebody tell me 
what to do before | got in a shape like this?’” Had John 
Brown had his estate so analyzed, he would have 
figured out the best plan while he was still living, and 
could have put it into effect. His gnost would have had 
no need to be shocked and upset. 


Estate planning in action often brings surprising 
results. For example, suppose John Brown wishes to 
increase the income from his estate to his family by 
$5,000 per year. If he attempts to do it by increasing 
the size of his estate, he at once encounters these 
problems: 

1. Estate assets, being conservatively invested, seldom earn 
over 3% net after costs of investment. These earnings 


are subject to income tax. Assume a liberal 212% net 
return after income tax. 


2. On this basis it would be necessary for John Brown to 
increase the size of his post-probate estate by $200,000. 


3. If he is presently in the 35% estate cost bracket, he 
would have to increase the amount of his property by 
about $300,000 in order to increase his after-probate 
estate by $200,000. 


4. If his top income tax bracket is above 50%, he would 
have to earn, during his.lifetime, more than $600,000 
additional income in order to save $300,000 for his 
estate after income taxes. 


But why tackle this problem the hard way? John Brown 
could have assured his family an increase in income 
of $5,000 a year through proper planning of his es- 
tate. How? By adoption of a program including tax 
savings, life insurance, a business agreement, and a 
re-arrangement of the investment portfolio. 


One, Two, Three and You’re Out... 


Here is the ‘triple play’’ which has wrecked the 
estate plans of many prosperous business men: 


1. The Tax Commissioner, upon the slightest" provocation, 
includes ‘good will’’ as part of the taxable value of an 
interest in a partnership or close corporation 


2. High estate costs often result in the forced liquidation 
of part or all of the business interests 


3. After the estate owner’s death his business interests sel- 
dom provide a satisfactory dependable income for his 
heirs 

Many business men feel that their businesses will 
go on indefinitely, providing a satisfactory dependable 
income for their families. ““A’’ told his life under- 
writer that the corporation which he managed, and 
in which he owned about one-fourth interest, would 
advance his brother to ‘‘A’s”’ position, should ‘‘A”’ die, 
and that ‘’A’s’’ widow would take the brother’s job 
at $7,500 per year. After an Estate Analysis, this 
business man discovered that estate costs would use 
up all of his life insurance, all of his liquid assets, and 
that his executrix would have to sell stock in the cor- 
poration at forced sale in order to take care of estate 
costs. ““A’’ discovered that his widow would not get 
his brother’s job and that her total income would be 
less than $1,000 a year rather than the $7,500 he so 
confidently expected her to receive. Among the cor- 
rective procedures used was a “’Buy & Sell’’ Agreement 
relative to the stock, estimated to cut taxes in ‘‘A’s”’ 
estate by more than $25,000. The other stockholders, 
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of course, were proportionately benefited. The Estate 
Analyst, in collaboration with ‘‘A’s’’ Attorney, Ac- 
countant and Life Underwriter, worked out a distribu- 
tion designed to provide ‘’A’s”’ bank, acting as a trus- 
tee, with ample cash funds from the sale of the stock 
to provide $7,500 per year income. An extra margin 
left over should take care of emergencies, the chil- 
dren’s education, and their various other needs. 


It’s A Gift 


There are instances in which estate depletion 
through taxation is so definitely unnecessary that the 
estate owner would be making a more gracious gesture 
if he were simply to donate the money to ‘Uncle 
Sam.’ Consider the man who has successful children. 
Their assets have already placed them in the Estate 
Tax Bracket. Their income is sufficient to take care 
of their needs with a surplus left over for reinvest- 
ment. They have families of their own. Any property 
which this estate owner leaves to his children will 
simply be added to their estates, with accumulated in- 
terest, and the whole thing will be taxed again in the 
children’s estates before the grandchildren receive it. 
The obvious thing for this man to do is to skip a gen- 
eration and get the property directly over to his 
grandchildren either through gifts or by will. 


So, let’s take the case of grandfather ‘’B’’ and show 
what can be done with a particular $6,000. 


1. If ““B’ leaves the $6,000 to his wife, it will shrink to 
$5,000 when she receives it. She in turn leaves it to her 
son, and now it cmounts to $3,400. The son leaves it to 
his wife, and it has shrunk to $2,800. The son’‘s wife 
leaves it to the grandchildren who receive $1,900. A 
total of $4,100 has been paid in U. S. Estate Taxes 
alone, not including State taxes and other costs which 
will reduce the net inheritance to about $1,400. 

2. Let’s say that “‘B’’ leaves the money to his son. It shrinks 
to $4,100. The son leaves it to the grandchildren; it 
decreases to $2,800. 

3. If ‘’B” leaves it directly to the grandchildren, they will 
get $4,100. If ‘’B’ and his wife jointly make a gift to 
thé grandchildren of $6,000, the grandchildren, under 
present tax laws, may receive and keep the entire $6,000. 

4. If ‘’B’ and his wife make a gift to the grandchildren of 
paid up life insurance on the son’‘s life (the father of 


the grandchildren), the grandchildren will receive 
$12,000 upon the death of their father. 
Oil Reserve Is Good Collateral, But .. . 

The situation which confronts the oil man _ is 


unique because the U. S. Estate tax is based on the 
value of oil reserves or a value set by a recent sale of 
similar property. To illustrate this, ‘““C’’ set a value 
for his mineral rights and royalties. Analysis brought 
to light the fact that the taxable value of “’C’s’’ prop- 
erty was more than double the figure ‘’C’”’ had in mind. 
Because of this ‘‘C’”’ realized that his estate would not 
have enough liquid assets. 


Of course ‘’C’’ knows that oil reserve is considered 
good collateral, and he knows that his family can 
borrow money against it to pay estate costs, the loan 
to be repaid at so much per barrel. That “so much 
per barrel,’’ however, is static. Allowables can be de- 
creased and market price can drop, but that ‘’so much 
per barrel’’ goes on just the same. So does depletion. 
“C’s" family might find themselves without suffi- 
cient income. They might also see their holdings de- 
crease to a fraction of their value. 
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The corrective procedures which ‘’C’’ took included 
(among other things) certain gifts which will sub- 
stantially reduce estate taxes, and at the same time, 
save income taxes for the family group by distribut- 
ing income among his children. His children now have 
separate incomes from oil royalties and are criss-cross- 
ing tax-free life insurance on ‘’C” and his wife so 
that liquid funds can be obtained to cover estate 
costs. Not only oil, but interests in mineral deposits 
together with patents, royalties, business operating 
under franchises, in fact, any property of a depleting 
or terminating nature presents unusual estate prob- 
lems. 












Professional Men‘s Quandary 





What about the professional man? Dr. “‘D” has a 
seventy-five thousand dollar a year practice, yet his 
estate is worth less than $200,000. Estate taxes aren't 
Dr. ‘“‘D’s’’ primary problem. But the good doctor has 
others. After shrinkage, including losses on accounts 
receivable, he can’t figure on leaving over $100,000 
for his family . . . and they’re living in a $50,000 
home! Dr. ‘’D”’ also realizes that, in a few years, 
younger men will be pushing up. He knows the toll 
which the terrific pace of the past few years is tak- 
ing from his health. How is he going to plan so that 
his survivors will realize the greatest possible benefits? 

Dr. ‘’D’s’’ problems are those common to the suc- 
cessful professional man. The dentist, professor, en- 
gineer, attorney, architect, artist, actor . . . each, 
who has accumulated enough of this world’s goods to 
place him in the Estate Tax Bracket, is confronted 
with similar though not identical problems. The 
rancher, farmer, property owner, broker, executive, 
banker, capitalist, inventor, contractor . . . each has 
problems peculiar to his own situation and his own 
philosophy. All rich men — and rich women — have 
problems. Wealth begets problems, whether it is 
$25,000 or $25,000,000. 


Those Who Know Estates Best. . . 






























When the estate is viewed as a whole, the life un- 
derwriter will consider each asset in relation to the 
other assets. Life Insurance is not a panacea. The 
problems, perhaps, are not of the type which life in- 
surance will solve or there may already be enough of 
this type of asset. On the other hand, planning an es- 
tate often brings to light situations for which life in- 
surance is the best or only solution. That is why the 
conscientious life underwriter — like the attorney and 
trust officer — can do his work more intelligently if 
an analysis is made of the estate and its objectives. 

Successful men welcome impartial, authentic in- 
formation. They want to know what effect the use of 
various procedures will have upon their estates. The 
final estate plans will then truly reflect their own 
ideas and their own philosophies. 


“Dss't. Pss’t.’’ swished John Brown's ghost. ‘’| made 
pretty much of a mess of things, didn’t 1?” 






















‘Pretty much of a mess for the record,’ said the ex- 
ecutor as he made the final entry. ‘John Brown was 
just too busy trying to make a dollar. He didn’t even 
take time to find out what was going to happen to the 
dollar’s he’d already made.’ 
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The Protection and Management of 


Non-Securities Assets 


Forest Lands: Second of a Series 


NE of the least publicized sources 

of wealth has been our’ forests, 
which includes wildland, cut-over land, 
timberland, brushland, hunting lands. 
The reason is that often a fortune made 
in one timber region has been lost in 
another region where timber, terrain, 
and logging were entirely different. Yet 
probably no single class of property 
shows such a satisfactory return on the 
investment when given enlightened, in- 
telligent management instead of the hit- 
or-miss absentee supervision which it 
all too often receives. 


Some years ago the land and tax 
agent of a comparatively small “family- 
size” lumber operation told me that one 
original investment of $25,000 had re- 
turned to that family over $2,750,000 in 
dividends and salaries; and the com- 
pany is still making money, fifteen years 
later, as it did all during the depression. 
The large virgin timber on which this 
investment was based is exhausted and 
can be bought only on rare occasions. 
The property is no longer operating on 
that basis, it is cutting second growth 
timber at an equal profit—timber the 
company itself has grown. The import- 
ant differences between this property 
and the timber properties found in many 
estates are that it has been owned a 
longer time; it cost more when it was 
purchased; and, most important, it has 
been handled and managed by men 
who know lands and timber, and man- 
agement of the many biological forces 
which effect the growth of timber. 


The potential value of the cut-over 
forest land so often found in an estate 
was well understood by the man who 
bought it. Sometimes he made it his 
hobby and lavished attention which 
must have been a frequent source of 
family argument, for the buyer could 
hardly have convinced his family that 
he was really working on a good in- 
vestment and not trying to get away 
from it all . . . . or away from his 
wife! Occasionally the purchaser was 
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able to convey his sense of value to his 
heirs, but rarely did he convey the es- 
sential “know-how.” 


Caveat Vendor 


It may be that the general condition 
of the estate makes immediate sale a 
necessity. “Caveat emptor” is not the 
answer, where it is the buyer only who 
has the specialized knowledge of land, 
timber and markets which gives him an 
inestimable advantage in negotiations. 
Each different combination of species, 
each location and each combination of 
ages presents a distinct problem. 


A timber buyer recently told me with 
glee how he out-smarted a trustee after 
his first offer was indignantly refused. 
When the trustee called him a second 
time, his offer was quickly accepted 
though he actually offered less on a 
unit basis. The trustee forgot the one 
simple fact that makes timber proper- 
ties a unique investment: trees grow. 
Since the first timber cruise pulpwood 
and mine props had grown into saw- 
logs, “brush” and “saplings” into mine 
props and pulpwood. The increase in 
volume had completely destroyed the val- 
ue of the timber estimate. The increased 
prices being paid for timber were not 
even a factor. 


So know what you are selling when 
you are selling it. How much timber do 
you plan to sell? Is it tall, clear, straight 
timber which can be graded and sold 
on quality standards; or is it rough, 
wormy, short-bodied, and fit only for 
industrial grades of lumber used by 
steel mills, railroads and mines? Does 
the timberman to whom you are selling 
cut and sell the type of lumber which 
your timber will make when it is sawed 
into lumber? If he does—fine. 


But if you have good timber don’t 
sell it to an industrial lumber manufac- 
turer. He cannot give you what the 
timber is worth. He simply does not 
know how to cut and handle the timber 
to get the most money for it. Some 


time ago; hunting for clear white and 
red oak boards, I went to a mine timber 
operators sawmill and examined the 
lumber he had piled to ship to the 
mines. About 20% of it was clear on 
one side and could be made into oak 
flooring. It was very easily worth fou 
to five times as much as he would re. 
ceive for mine uses. 


Top-Price Factors 


Before an owner or trustee can sell 
a tract of timber to an operator with 
some degree of assurance that he will 
receive the top price he should know: 


1. What is commercial timber in the lo- 
cality where the timber is located? Is 
it saw timber, mine props, pulpwood, 
Christmas trees, fuelwood, grape 
stakes, “turner” or veneer logs, or 
some other product, or all of them? 

. Is this a commercial timber property 
in the sense that is understood in the 
locality where the timber is located? 

. What sizes of timber do the local 
operators use? 

. What per cent of these sizes are on 
the property? 

. What is the rate at which the timber 
is growing into this size? 

. What species of timber are on the 
tract? 

. What is the quality of the timber? 


8. What prices do the various sizes and 
qualities and species bring? 


. Is there enough timber to make it at- 
tractive to a commercial operator? 


. Do you have to sell the timber alone? 

. If so, should you keep the land? Or 
sell it elsewhere at the time the timber 
is cut? 

. If you must sell the land what is the 
market for’ it and what do you get 
without the timber? 

. Will it pay to make a partial cut of 
the timber so that the land will have 
some timber on it? 

14. If so, what sizes, species and quantities 
can be cut? 


15. How can you be sure only those sizes 
are cut? 


Incomplete data are apt to be mis 
leading and worse than no data at all. 
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You want a consulting forester’s opin- 
ions as well as definite facts and figures. 
Not to tell you that the trees are grow- 
ing “fast” or “slow,” but how much 
twelve inch softwood or fourteen inch 
hardwood there is on the tract. How 
soon will the next lower diameter be- 
come twelve or fourteen inch—one year, 
two or five? Few, if any, “practical” 
men can give you those figures, for that 
is a technical forestry problem. A con- 
sulting forester is an experienced and 
technically trained professional man 


with the background of a regular four- 
year college course in forestry. 


Where Experience Counts 


One bank officer asked a consulting 
forester to go look over a tract with 
him. When it was suggested that a fee 
was in order he withdrew his request. 
But he secured a 75-year-old part time, 
untrained, fire warden to “advise” him. 
The warden was a farmer—not even a 
woodsman—kept enrolled as a warden 
only because he had been active politic- 
ally for many years. Obviously not 
equipped to give competent advice, he 
sent in a bill for services just the same. 
Frequently, fire wardens assume the 
mantle of foresters without any more 
justification than this man. 


Tell your consultant of the problems 
that confront the estate. If he knows the 
estate can hold the timber a few years 
he may decide at first glance that you 
should not sell. Give him enough maps 
—all you can find. If there is a local 
man familiar with the property who can 
act as a guide, show boundaries, and in 
general help him with the job of look- 
ing at the timber; it will save both 
time and money. Let him have any 
timber cutting records you can find. Let 
him talk with the members of the family 
most familiar with the property. Tell 
him who last surveyed the boundaries. 
Let him study the deeds. Any history of 
the property is apt to be a help. These 
little things may cut the cost of the 
work in half. 


Don’t diagnose your needs yourself. 
Tell a forester your problem and the 
circumstances surrounding it. He may 
tell you, after a preliminary tour, to 
let the property go for taxes, or suggest 
4 further detailed examination with a 
View to a sale of the whole property, 
timber alone, the timber and then the 
land, or he may advise holding the 
property. Listen to his reasons for the 
tecommendations, but do not expect 
im to give you a detailed report on a 
— acre property after a preliminary 
ook, 
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An Example of Selective Cutting 


Assume you have an offer for the 
timber from a man you believe reliable. 
Why not close the deal? I have already 
stated one reason: the buyer usually 
knows more than the seller about the 
property. How do you know the price 
is right? How do you know the pro- 
posed buyer can handle the job if it is 
a cutting job? How do you plan to 
make sure it will be cut in accordance 
with the proposal? 


A consulting forester was called to 
the office of the vice president of a 
bank to discuss a timber sale. Almost 
immediately another man was ushered 
into the room. The forester was intro- 
duced to this prospective buyer as the 
forester who had helped draw the timber 
cutting contract and who would inspect 
and handle the sale. The buyer immedi- 
ately said he had gone over the tract 
again and was glad he could raise the 
price per thousand board feet by al- 
most two-thirds. The contracts, drawn 
at the price he originally offered, were 
ready on the desk for his signature. A 
copy had even been sent him for ap- 
proval by his attorney. Here were all 
the elements oi reliability, satisfactory 
former dealings and a seemingly ad- 
vantageous price. But the mere presence 
of a man who knew the timber business 
and something of the tract (the forester 
spent three weeks going over it) raised 
the price by two-thirds. As the property 
contained over 35,000 acres the total 
increase was considerable. 


On another property, a small one, 
the trustee had a cash offer of $7,500 
for all the timber over ten inches in 
diameter. Their consulting forester rec- 
ommended they sell by the thousand 
board feet of logs as scaled by their own 
caretaker, who was to be trained by the 
consultant. The heirs, who had a voice 
in the matter demanded that the flat 
cash offer be taken. The trustee was 
adamant and the recommendations were 
finally accepted. The trustee sold all hard- 
wood over twelve inches and all pine 
and hemlock over fourteen. Every log 
cut was carefully measured and a tally 
kept. When the final account was audited 
and all costs tabulated the net receipts 
were almost $19,000—a clear gain of 
over $11,000. The consultant’s fee was 


less than $1,000. 
Stop, Look and Check 


In another instance a contract of 
sale was signed before the consulting 
forester was approached. The trustee 
became jittery over the matter and asked 
him to go over the operation. He spent 
some time on the job, watched the man- 
ufacture and sawing, observed and 
checked the lumber graders, talked to 
the president, the manager, superintend- 
ent, foremen and workmen. His report 
said in every way possible “STOP the 
job, Collect damages for contract viola- 
tions and start again.” Decisive action 
by the heirs was postponed time after 


(Continued on page 740) 
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REMINGTON HEADS TRUST DIVISION 


HIGHLIGHTS OF A.B. A. ANNUAL MEETING 


HE future of the trust business is 

just as bright as the future of any 
other business which is engaged in 
furnishing goods or services that are 
in demand by the people,” declared 
Harry M. Bardt, in his address as re- 
tiring president of the Trust Division 
of the American Bankers Association, 
at the annual meeting in San Francisco, 
October 31. “Like the pessimists in the 
general economic picture, there have 
also been many pessimists in the trust 
business,” remarked Mr. Bardt, who is 
vice president and senior trust officer 
of the Bank of America N.T.&S.A., San 


Francisco. 


Citing the loud cry that the corporate 
trust business was doomed when the use 
of taxation was extended for social re- 
form purposes 16 years ago, he pointed 
out that the trust business has grown at 
a more rapid rate, and on a more healthy 
basis, than at any time in the past, de- 
spite a severe depression. “This trend 
is even increasing, principally because 
corporate trust organizations, which had 
been relying mainly on very large estates 
as the foundation for their business, 
have changed their thinking and prac- 
tices and have begun to encourage the 
use of their services by people of moder- 
ate means.” 


The surface has not yet been scratched 
in the quest for new trust business, Mr. 
Bardt continued. “The trust, as admin- 
istered by a corporate organization, is 
far too little understood by the people. 
The real economic benefits to be de- 
rived by the use of a trust are practically 
unknown to the many millions of persons 
who need this medium of property con- 
servation. 


RAYMOND H, TROTT 
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“In addition there is the vast and 
comparatively undeveloped field of pen- 
sion trust business which is so very 
much alive these days in the negotiations 
between management and labor. Far too 
few employers or union leaders are 
aware of the many advantages to be 
derived by the use of a corporate trus- 
tee. 


“The large field of investment man- 
agement service which has been well de- 
veloped in the East is practically non- 
existent in the other parts of the coun- 
try. The same can be said for custodian- 
ship service for securities and other 
forms of property.” 


Volume, in itself, is not enough, Mr. 
Bardt cautioned. Also important are 
“the knowledge and facilities to manage 
actively the properties entrusted to our 
care. Finally, our compensation must 
be predicated upon the value of the 
services rendered. Experience in several 
sections of the country shows clearly 
that the satisfied customer will pay the 
reasonable value of the services. Top 
management will have to interest them- 
selves in this vital problem in order to 
discharge their obligations to their 
stockholders, employees and the public.” 

In the first portion of his paper, Mr. 
Bardt reviewed some of the activities of 
the Trust Division’s Committee during 
the past year. Among the items men- 
tioned were the new manuals on “Rec- 
ommended Cost Accounting Procedure 
for Trust Departments,” and “Staff Re- 
lations with Trust Customers,” the re- 
vised Handbook on Common Trust 


Funds; passage of eight of the 23 meas- 
ures recommended by the Committee 
on Fiduciary 


Legislation, including 


common trust fund enabling acts, pru. 
dent man rule, and arbitration and 
compromise of death taxes in domicili. 
ary disputes. 


New Officers 


John W. Remington, vice president 
and trust officer of Lincoln Rochester 
(N.Y.) Trust Co., was elevated to the 
presidency of the Trust Division. Suc. 
ceeding him as vice president is Ray. 
mond H. Trott, president of Rhode Is. 
land Hospital Trust Co. 


Joseph W. White, vice president of 
Mercantile-Commerce Bank and _ Trust 
Co., St. Louis, was elected chairman of 
the Executive Committee, thus being 
placed in line for the presidency in 1951. 


Mr. Remington is a graduate of the 
University of Rochester, his native city, 
and received his law degree from Har- 
vard in 1921. Before joining the prede- 
cessor of his present institution in 1930, 
he practiced law and was Assistant 
United States Attorney under Col. “Wild 
Bill” Donovan. Mr. Remington himself 
was a Lieutenant (jg) in the Nav 


during World War I. 


In addition to his trust activities. 
Mr. Remington is active in community 
affairs and the State Bar Association 
where he is a member of the Advisor 
Council of the Banking Law Section. 


New members of the Executive Com- 
mittee are: John S. Alfriend, president, 
Naitonal Bank of Commerce, Norfolk. 
Va.; Thomas H. Beacom, vice president, 
The First National Bank of Chicago: 
William G. Cleaver, vice president and 
trust officer, First National Bank and 
Trust Co., New Haven, Conn.; N. Baxter 














HARRY M. BARDT 





JOsEPH W. WHITE 


TRUSTS AND ESTATES 















trea: 
Mily 


com 
trus! 
who 
Tru: 


incr 
call 
of 
Alte 
of 
Por 


pre: 


mit 
all 

anc 
anc 
The 
ex] 
anc 
gas 
to 

hay 
fac 
mi 











cts, pru- 
on and 
lomicili. 


resident 
ochester 


| to the 
mn. Sue. 
is Ray. 
ode Is. 


dent of 
1 Trust 
man of 
| being 
n 195], 
of the 
ve city, 
m Har. 
prede- 
n 1930, 
ssistant 
“Wild 
himself 

Navy 


‘ivities. 
munity 
ciation 
lvisory 
ction. 


 Com- 
sident, 
orfolk. 
sident, 
icago: 
it and 
k and 


Baxter 





~~ > 





Maddox, vice president and trust officer, 
First National Bank of Atlanta; and 
Philip P. Nolte, vice president and 
treasurer, First Wisconsin Trust Co., 
Milwaukee. 


The Trust Division meeting was wel- 
comed by William S. Hogan, assistant 
trust officer, The San Francisco Bank, 
who is president of the Associated 
Trust Companies of Central California. 


Socialization of Wealth 


President Truman’s request for an 
increase in the rates of estate taxation 
calls for concerted action on the part 
of all trustmen, pleaded Robert M. 
Alton, vice president and trust officer 
of The United States National Bank, 
Portland, Ore., and immediate past 
president of the Trust Division. 


The Trust Division Executive Com- 
mittee should determine a policy which 
all trustmen would be willing to back 
and present to their respective Senators 
and Representatives, Mr. Alton asserted. 
The customers should also be urged to 
express their views to their Senators 
and Representatives. “Those of us en- 
gaged in trust work cannot be faithful 
to ourselves, our business or those who 
have put their reliance in us unless we 
face up to our responsibility and take 
militant action on this subject. 


“I am convinced that the principle 
permitting the state the right to tax 
private property on the death of the 
owner is being used, not as a revenue 
measure, but as a tool for those who 
believe in the redistribution of wealth. 
The present tax rates are so high that 
it is becoming increasingly difficult for 
any one to pass the fruits of his frugal- 
ity or his ability to those who were the 
incentive in the accumulation. We are 
all conscious of the situation but have 
had no leadership spring up to do any- 
thing about it. 


“The trust business is based upon the 
philosophy of right of private property, 
and the taxation of estates is a direct 
attack on the philosophy of the right to 
acquire and own private property,” Mr. 
Alton observed. “The principle involved 
in the right to tax private property on 
the death of the owner has in its philo- 
sophy the inherent power to destroy 
private property and in so doing de- 
stroy democracy itself. While this prin- 
ciple has been argued over the centur- 
ies, fundamentally the decision that the 
state has the right to invade private 
property is based upon principles which 
if carried to their logical conclusion 
would defeat the very purposes and 
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objects such a philosophy is said to 
serve. 

“The principle that the dead have no 
rights in property and that on death 
property can revert to the state through 
taxation indicates that the proponents 
feel that the individual is a creature of 
the state and that the state is not 
the servant of the individual. The regu- 
lation of the right of inheritance is an 
opening wedge that gives to the state 
an inherent right of ownership in prop- 
erty. 

“T cannot believe that the state in its 
ordinary course of business under dem- 
ocracy has any property rights except 





those given to it by its citizens that 
would permit the impairment of the 
right of private property, even at death. 
Such a doctrine puts the right of the 
state above that of the individual. If 
the state has given no property rights 
to the individual, then it has no au- 
thority to take this right away on death 
or at any other time except that the 
individual be reimbursed for that which 
is taken from him. 


“The principle that property is held 
subject to the authority of the state 
had its inception in a different type 
of acquisition than we know under a 
democracy. In a democracy every man 
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is a ruler and has and owes his right 
to the ownership of property to no one. 
Why then has our Supreme Court and 
Congress permitted deviation from this 
democratic principle? It was largely 
done under the pressure of war where 
it was held that for the safety of all, 
the few would have to give up their 
freedoms temporarily. I believe that it 
was also done because the Congress is 
too far distant from the people. It is 
doubtful that any state senator or state 
representative could survive long among 
his constituency if he voted for rates of 
estate taxation at the same scale as those 
of our Federal government.” 


Declaring that, if unlimited wealth is 
undemocratic, its limitation should be 
based upon a more forthright method 
of enforcement in order that all can 
know and approve the principle, Mr. 
Alton concluded that: 


“We in the Trust Business cannot 
walk in the middle of the road; we 
either believe wholeheartedly in the 
right of private property or we do not. 
If we do, and it seems to me we must, 
we then should take immediate militant 
and aggressive action to let our views 
be known. We are not drifting, we are 
being forced, into Statism or the ‘Wel- 
fare State.’ The taxation of estates is 
but one of the many evidences of the 
way we are going. If we are to be true 
to ourselves, our trusts, and to the 
principles of democracy, there is no 
other course open to us but to uphold 
openly and aggressively, as an associa- 
tion and as individuals, those primary 
principles in which we believe.” 


Trust Business in Hawaii 


The function of trust companies in 
Hawaii is important, and is carried on 
under conditions similar to those else- 
where in the United States, the delegates 
were told by A. E. Steadman, president 
of Cooke Trust Company, Ltd., Hono- 
lulu. Until 1898 trust business was car- 
ried on exclusively by private individ- 
uals, in the tradition of the New Eng- 
land individual trustees. In that year, 
Hawaiian Trust Company, Limited, was 


established. 


In 1905 specific legislation was en- 
acted, which is still the law, forbidding 
trust companies to do a savings bank 
business or a general banking business. 
On the other hand, no corporation 
other than a trust company may act 
as executor, administrator, guardian or 
trustee, nor may it have the word “trust” 
or “trustee” in its corporate name, Mr. 
Steadman said. 
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“The volume of business handled by 
trust companies greatly exceeds that of 
individual executors and trustees. Per- 
centagewise it is higher than in any 
other part of the United States,” Mr. 
Steadman reported. “For a great many 
years the majority of estates of appreci- 
able value, and upwards of 80% in 
dollar value of all estates passing 
through our Probate Courts, have been 
handled by one of the trust companies 
as executor or administrator, and fre- 
quently as testamentary trustee. Ap- 
proximately 85% in dollar value of the 
estates of deceased persons are devised 


and bequeathed by valid Wills.” 


Of the other trust companies in 
Hawaii, the Bishop Trust is 43 years 
old, and the Cooke Trust is completing 
its 18th year. Honolulu Trust and Hilo 
Trust are smaller institutions. While 
some other trust companies are no 
longer in existence, there has never 
been a single failure of a trust company 
which resulted in any loss to a customer, 
the speaker stated. 


Authorized trust company operations 
in Hawaii are extremely wide. While 
they do not draft Wills or otherwise 
practise law, they are authorized to, and 
do, act as executor, administrator, trus- 
tee, guardian, realtor, stockbroker, in- 
surance agent, tax consultant, and gen- 
eral and special agent for a great variety 
of corporate, partnership and individual 
business matters. In addition, they all 
have safe deposit departments. However, 
the heart of the trust business in Hawaii, 
and the major source of earnings, is the 
fiduciary business. 


Fees as executor, administrator, 
guardian and trustee, are fixed by 
statute on a percentage basis of princi- 
pal and of income, and, in general, 
run about on a level with fees in the re- 
spective states, Mr. Steadman said the 
courts are authorized to award special 
compensation for extraordinary services. 


Trust operations to be profitable must 
be geared to handle estates of moderate 
size because wealthy persons, as judged 
by mainland standards, do not exist in 
Hawaii. The bulk of estates are ap- 
praised at less than $100,000. The larg- 
est estate which has been probated in 
the last 20 years, did not exceed $2,500,- 
000. Hence the need for the incidental 
and related lines of activity. 


Most of the officers of the Hawaiian 
trust companies are graduates of Ameri- 
can universities, and top executives di- 
rect a corporation rather than a de- 
partment of a bank, and hence salary 
comparisons are impossible. However, 


the intermediate and lower officer group 
receive substantially more than similar 
positions pay elsewhere in the country, 
In general, salaries for secretaries, sten- 
ographers, bookkeepers and _ clerical 
help, exceed salaries for similar posi- 
tions on the mainland, due in part to 
the higher cost of living in the islands 
for this type of officer and employee, 
and in part to the desire of the trust 
companies. to obtain long-time service 
of those who prove exceptionally quali- 


fied for their jobs. 


New business development procedures 
resemble closely standard techniques on 
the mainland. Both radio and newspaper 
space are used to a considerable degree. 
However, direct mail and personal soli- 
citation are important sources of valu- 
able new business. Mr. Steadman’s com- 
pany recently published a_ booklet 
“Cooke Trust can help you,” describ- 
ing in layman’s language the various 
functions of the company. 

In summary, Mr. Steadman revealed 
that, “while Hawaii is the land of in- 
comparable beauty and_ irresistible 
charm, of which the tourist ads speak, 
and while there are hula girls dancing 
merrily here and there, generally for 
the edification of tourists, and while the 
music boys are to be found strolling in 
the moonlight with their enchanting 
Hawaiian songs, likewise for the tour- 
ists, actually Hawaii is a thoroughly 
American community.” 


A A A 


Selecman Heads “Y” Campaign 
e ome Merle €E. 


Selecman, 
Secretary of 
_ the American 
| Bankers As- 
sociation, and 
_ of its Trust 
__, Division, will 
4 be chairman 
| of the com- 
ing year’s 
City Wide 
Campaign of 
the Y.M.C.A. 
of the City 
of New York. He is a member of the 
“Y” Board of Directors and chairman 
of its Finance Committee. 

Mr. Selecman said, “Even in this 
atomic age our future is more dependent 
on the kind of men we turn out than 
on our production of bombs. Youth is 
a more precious raw material than ura- 
nium. Our job is to see that this price- 
less raw material is molded into solid 
citizens for tomorrow.” 
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HE new president of the Financial 

Public Relations Association, elected 
at the 34th annual meeting in Chicago 
during the third week of October, is 
John N. Garver, vice president of Man- 
ufacturers and Traders Trust Co., 
Buffalo. He succeeds Allen Crawford, 
Bankers-Equitable 














vice president of 
Trust Co., Detroit. 
Advanced to first vice president is 
Philip K. Barker, vice president of 
Granite Trust Co., Quincy, Mass., and 
to second vice president, Hugh J. Bar- 
nard, who is vice president of Second 
National Bank of Houston. Chosen third 
vice president and thus in line for the 
presidency in 1952 is S. H. Chelsted. 
vice president of Peoples First National 
Bank and Trust Co., Pittsburgh. Harve 
H. Page, second vice president of The 
Northern Trust Co., Chicago, was re- 
named treasurer, while Preston Reed 
continues as executive vice president. 























Community Relations Through 
Schools 








Pointing out that a new generation 
has been born since October 29, 1929, 
Mr. Crawford asked, “Is it a lost gen- 
eration as far as banking is concerned?” 
The attitudes of that generation, he said, 
are critically important and can be 
favorably affected through aid by the 
banking profession to ihe teaching pro- 
fession. 










Mr. Crawford reviewed the activities 
of bankers’ associations in Michigan, 
Pennsylvania and Delaware in sponsor- 
ing educational “Know Your Bank” 
weeks, and recalled that as early as 
1940 Michigan bankers had held a 
“Coming Generations Week” designed 
to reach school children of the State. 
Too few efforts have been aimed at the 
school children, he said, though United 
States Chamber of Commerce studies 
disclose a direct relationship between 


levels of education and standards of liv- 
ing 
g. 















Warning that poorly prepared mate- 
rials would be justifiably rejected by the 
schools, he pointed out that the experi- 
ence of industrial and commercial firms 
disclosed some of the common errors to 
be avoided: 

1. Excessive sales promotion; 

2. Inaccurate, misleading information ; 
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F. L. DWIGHT CRAIG R. SMITH 
3. Inappropriate content unrelated to 

curriculum; 

1. Failure to reach maturity level of 
students; 

. Failure of sponsor to stand behind 
statements made. 

The National Association of Second- 
ary School Principals has set up a Con- 
sumer Education Study which has pub- 
lished a report on “Commercial Supple- 
mentary Teaching Materials”; the Amer- 
ican Home Economics Association, in 
1940, brought out a report of experts 
in the teaching field; the United States 
Office of Education has suggested stand- 
ards to be applied to commercial mate- 
rials used as teaching aids. All these, 
Mr. Crawford said, could be used profit- 
ably by bankers as guides in developing 
materials for school use. 


uw 


New F.P.R.A. officers: 3rd Vice President S. H. Chelsted, Treasurer Harve H 






FPRA ELECTS GARVER 


34th ANNUAL CONVENTION HIGHLIGHTS 


Trust Departmental 


The Trust Departmental held four 
sessions, planned under the supervision 
of program chairman, Craig R. Smith, 
assistant vice president, Central Han- 
over Bank & Trust Co., New York. Mr. 
Smith was elected departmental chair- 
man, succeeding Floyd L. Dwight, who 
is vice president of the First National 
Bank of Minneapolis. 


At the first session of Wednesday, 
October 19, A.M. McNickle, vice presi- 
dent of Fidelity Trust Co., Pittsburgh, 
gave a talk on Selling Trust Business. 
H. L. Austin, vice president of Security 
Trust Co., Lexington, Ky., presided. 


On the following day, the first half 
of the meeting was devoted to the sub- 
ject of Working with Lawyers. Stephen 
A. Mitchell, Chicago lawyer,: presented 
the views of the Bar (see page 737). 
while Thomas H. Beacom, vice president 
of The First National Bank of Chicago, 
spoke for the trustmen. (See page 736). 


The remainder of this session was 
given over to the similar topic of Work- 
ing with Underwriters. The respective 
groups were represented by Frank 
Townsend, manager of a Chicago agency 


American Banker 
Page, 


President John N. Garver, Ist Vice President Philip K. Barker, 2nd Vice President 


Hugh J. Barnard. 
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of Connecticut General Life Insurance 
Co., and Hugh Kemp, vice president of 
Peoples First National Bank and Trust 
Co., Pittsburgh. 

Fred E. Shick, assistant trust officer, 
Union Trust Co., Indianapolis, was 
chairman of this meeting. 


Shot in Arm for Pensions 


The Inland Steel decision that pension 
benefits are a proper subject for labor 
bargaining, and the report of the Presi- 
dent’s Fact Finding Committee which 
recommended pension benefits at com- 
pany expense for steel workers, have 
been a “terrific shot in the arm for 
pension and profit-sharing trusts,” ac- 
cording to Lynn Lloyd, vice president, 
Harris Trust & Savings Bank, Chicago, 
in his remarks as chairman of the trust 
departmental session on this subject on 
Thursday evening. “Acceptance by Ford 
of employee pensions at company ex- 
pense has brought this subject to the 
center of the national stage. 

“Industrial, utility or other corpora- 
tions which have not heretofore created 
pension plans and whose hourly-paid 
workers belong to unions may expect 
pensions to be proposed in their next 
contract negotiations,’ Mr. Lloyd re- 
marked. Some of the nationally import- 
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ant unions are conducting training 
courses to inform their leaders and ne- 
gotiators as to the fundamental prob- 
lems involved in pensions and it is to 
be expected that they will come to fu- 
ture bargaining conferences better pre- 
pared to justify their demands. 

“Management is giving similar study 
to the subject of pensions for hourly- 
paid workers, as well as to the numer- 
ous and fundamentally important con- 
siderations involved in all employee 
benefit arrangements. 

“Under the liberal plans of many if 
not most corporations, the aggregate cost 
of other employee benefits (sick leave. 
hospitalization, etc.) is already sub- 
stantial. It is therefore important that 
the additional burden of providing 
profit-sharing or pension benefits to 
employees will have to be carefully con- 
sidered by management, and a point of 
balance found which will fairly reco- 
gnize the best interests of the stockhold- 
ers, the workers and the public. 

“Banks and trust companies with 
their experience in handling pension and 
profit-sharing funds for many corpora- 
tions can be helpful both to manage- 
ment and labor in finding the best solu- 
tion for these problems. It is important 
for both management and labor to un- 
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derstand the economies and the flexi. 
bility which can be realized from pen. 
sion and profit-sharing plans under 
trustee administration.” 






The role of the corporate trustee in 
employee benefit plans, particularly 
with respect to extending services to 
smaller concerns, was discussed by 
Vance L. Desmond, assistant vice presi. 
dent of Detroit Trust Co., (see page 
734), while Arthurs S. Hansen, pension 
consultant of Chicago, reviewed recent 
developments in this field. 











Self-Propelled Business 






The final session on Friday dealt 
with the development of new business 
through the trust institution’s own or. 
ganization. With Edwin V. Mack, as. 
sistant trust officer, American Trust Co. 
Charlotte, in the chair, inside means 
were discussed by John W. Clegg, Jr. 
trust officer of The Pennsylvania Con. 
pany for Banking and Trusts, Philadel. 
phia. The outside phases of development 
were treated by Burns W. Swenson, vice 
president of Northwestern National 
Bank, Minneapolis. 

No more than 40% of 100 leading 
trust institutions queried reported that 
the cooperation of the banking depart. 
ment in furnishing leads for new trust 
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business was “excellent,” Mr. Clegg re- 
ported. Banking department coopera- 
tion was “good” in 40% of the cases, 
but 15% reported that help from the 
banking department was only “fair,” 
while 2% reported it “poor.” Mr. Clegg 
suggested that before placing any blame, 
the trust department should ask whether 
it was functioning so as to merit the 
confidence of the banking department. 


When trust plans are prepared for a 
customer, they should be discussed with 
a banking department officer for sug- 
gestions, said Mr. Clegg. “Arrange to 
have the banking officer, if possible, sit 
in on preliminary interviews so that he 
can familiarize himself with your ap- 
proach to a particular case and see for 
himself the ‘low pressure’ tactics which 
of necessity must be followed.” 

Suggesting a card index file and fol- 
low-up system on more important com- 
mercial accounts, with discussions with 
banking officials on how top officials 
of commercial companies should be ap- 
proached, Mr. Clegg pointed out that 
commercial account credit files should 
show will and other trust appointments 
of commercial companies’ officials, and 
that these officials should be on the 
trust department mailing list. 


Particularly alert the banking officer 








A. M. MeNickle addressing Trust Departmental Session at F.P.R.A. Convention 


to need of trust department services to 
retain accounts where the bank custom- 
er is an unincorporated business. Death 
might result in loss of the customer if 
another bank is trustee. Make sure, also, 
that all trust promotional and advertis- 
ing literature is sent to every officer of 


the bank. 


“See that letters are written to em- 
ployees responsible where business has 
been obtained through them, with a 
copy going to the personnel department 
head. Feature in the house organ names 


of employees who have taken active part 
in the trust development program. 


“If your trust department is being 
profitably operated, let the banking ofh- 
cers know you are pulling your weight 
in the boat. Don’t forget to pass on to 
the banking officers the names of likely 
banking department customers.” 

e's 

Bartlett Arkell, late president of the 
Beechnut Packing Co., left a gross estate 
of $9,260,708, mostly in stocks, ac- 
cording to a New York tax appraisal. 


We maintain complete trust 


services for individuals and corporations. We invite your 


inquiry whenever we can be of assistance in this area. 


CITY NATIONAL BANK 
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FAST-moving program, with re- 

ports by committees and discussion 
of customer and small department ex- 
periences, marked the third annual con- 
ference of Trust Division of New York 
State Bankers Association at Syracuse 
on October 21st. Under the chairman- 
ship of Aurie I. Johnson, vice president 
of the First Trust & Deposit Co. of 
Syracuse, the more than 200 attend- 
ants heard progress reports featuring 
the studies of the special committee on 
Trust Investments. 


Business Development 


As chairman of the Trust Business 
Development Committee, Paul Campbell, 
assistant vice president of United States 
Trust Co. of New York, reported on 
the discussion meetings with trustmen 
in eight centrally located cities: Albany, 
Syracuse, Rochester, Buffalo, Bingham- 
ton, White Plains and Garden City. 
The committee is composed of nine 
members representing large, medium 
and small banks, throughout the state. 


At each meeting an outline was pre- 
sented of the various things a bank 
might use in a development program, 
as a check list for each member to 
apply to its own particular circum- 
stances. The subject of Public and 
Press Relations, and a program of trust 
education within the bank were pre- 
sented by members of the Committee, 
covering possibilities, accomplishments 
and fees, with members of the commer- 
cial departments included in the pro- 
gram and question and answer periods. 


Operating Problems 


The Committee on Trust Opera- 
tions Chairman, Wm. T. Haynes, 
vice president of Marine Midland 
Group, Inc., (Buffalo) reported 
activity on four fronts: 

1. Payment of Interest on 
Trust Cash—Relief is sought from 
provisions of Section 100-b-4, 
New York State Banking Law on 
the basis that it penalizes corpo- 
rate as against individual fiduci- 
aries, and because cost of the tre- 
mendous amount of detail required 
to compute interest in many in- 
stances is far geater than the dollar 
amount of interest credited to the 
trust account. 
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INVESTMENT and ACCOUNTING STUDIES 


OTHER NOTES FROM NEW YORK TRUST CONFERENCE 


2. Probate Surveys have been suggest- 
ed to be made in each county, for a 
five-year period on estates passing 
through the Probate Court to deter- 
mine the trust business potential and 
also indicate whether there is sufficient 
business to support the trust depart- 
ments in the area. 


3. Exchange of Findings—Initial con- 
ference held with representative of ihe 
New York State Banking Department to 
discuss ways and means of making avail- 
able, without revealing the source, cer- 
tain information gathered in their ex- 
aminations so that trust departments of 
a comparable size may have a yard stick 
by which they can measure their own 
accomplishments. 


4. Old Records—Study recommended 
on retention of Trust Department rec- 
ords. The National Records Manage- 
ment Council which serve as a clearing 
house for technical information in rec- 
ord management, is presently engaged 
in a study at New York University 
which may be of help. 


Common Trust Funds 


Reporting for his committee, chair- 
man Baldwin Maull, vice president of 
Marine Midland Trust Co. of New 
York, noted progress in clearing up 
impediments to common trust fund ex- 
tension, and the adoption of such funds 
by three more New York City trust 
companies since clarification of the 
question of proper notice to parties at 
interest. The recent decision in Matter 


of Central Hanover Bank & Trust Co. 
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is likely to be taken before the Supreme 
Court of the United States, to determine 
jurisdiction status and resolve the ques. 
tion of due process. 








He also referred to the modification 
in procedure for valuation of “G” bonds, 
and to the prospect of seeking increase 
in the limitation of funds from $50,000 
to $100,000. The committee has been 
further considering the questions in. 
volved in investing new funds during a 
depressed market. 
















Accounting Survey 





What started as an isolated investi. 
gation by the Trust Division’s Informal 
Accounting Study Group has developed 
into a cooperative effort with the New 
York State Bar Association, Surrogates 
Association and Certified Public Ac. 
countants Society. This was revealed }y 
Group Chairman Robert A. Jones, vice 
president of Guaranty Trust Co. of New 
York, in presenting an interim report 
on responses to a questionnaire on a 
procedure circulated among the divi- 
sion’s members. 

















With only 113 replies from 157 banks, 
Mr. Jones pointed out that the results 
are not conclusive, while returns from 
23 out-of-state institutions have not yet 
been analyzed. Following is a summary 
of the answers reported by Mr. Jones: 










1. Thre is no uniformity of practice 
in the preparation, typing and checking 
of accounting schedule material. Only 
24% prepare and type the schedules 
sending the finished product to couns¢ 
for checking and preparation of the 
necessary accompanying papers. On the 
other extreme, 36% send _ photo 
stats of ledger sheets, etc. to cout- 
sel for preparation and typing 0 
the schedules, which are returne 
to. the bank for checking. 

2. 93% prepare, type and als 

check the schedule material fo! 
the required annual accounting! 
as guardian and committee. 
3. 79° favor having jurisdi¢ 
tion of inter vivos trusts and cot 
mitteeships assumed by the Sut 
rogate’s Court rather than tht 
Supreme Court, because of greate! 
familiarity with fiduciary prob 
lems. 
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4. 80% favor uniform accounting 


forms throughout the state. 


5. 78% are satisfied with the forms 
of accounting now used in their locali- 
ties. 


6. 37 out of 80 follow a certain form 
of accounting wherever possible. 


7. 52% are opposed to periodic com- 
pulsory accountings in trusts because 
of the heavy cost to beneficiaries and 
themselves. 


8. The major items of cost in the aver- 
age accounting proceeding is (in order 
of number so reporting): attorneys’ 
fees (83), special guardians’ fees (34), 
clerical etc. (25), commissions (8) 


9. 63% state that these items of cost 
cause the deferment of accountings that 
would otherwise be had. 


10. Economy in accounting procedure 
could be effected by simplification of 
accounting material, uniformity and 
simplicity of procedure, and reduction 
of fees for counsel and special guar- 
dians. 


Trust Investment Study 


An intermediate position between a 
strict legal list and unrestricted discre- 
tion in making trust investments was 
recommended by the Trust Investment 
Study Committee. Reporting on its three- 
year investigation of the performance 
of the legal list, chairman Bascom H. 
Torrance, who is vice president of City 
Bank Farmers Trust Co., New York, 
pointed out that traditional practice in 
the state precludes adoption of the full 
prudent man rule, whereas there is pre- 
cedent in the savings bank field for a 
limited area of discretion. 


While tests made by the committee in- 
dicate that approximately 75% of the 
total volume of trust business in the 
state is free from statutory investment 
restrictions, Mr. Torrance emphasized 
that the remaining important segment 
of trusts still governed by the list de- 
serve more favorable consideration. The 
Committee’s study was carried on in 
cooperation with other investor groups, 
including savings banks, life insurance 
companies and certain banking associa- 
tions, and under the integrated direc- 
tion of the National Bureau of Economic 


Research which gathered data on the 
experience of corporate bonds since 
1900. It revealed that the New York 
egal list has not been notably superior 
to other methods of bond selection and 
that it has failed to provide either as 
large a volume or as wide a diversity of 
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suitable corporate investments as other 
methods, such as agency ratings or the 
judgment of the market itself. In spite 
of this, the record of selection has been 
no better than that of the other methods. 


Admission of the deficiencies of rigid 
statistical formulas for savings banks 
investments (which, with some excep- 
tions, are the same as those for trustees) 
is to be found in the 1938 law permit- 
ting the State Banking Board to add 
to the legal list issues recommended by 
the Savings Banks Trust Co., as a result 
of which nearly half of the volume of 
current legals represents issues so added. 
Further recognition is evidenced by the 


1949 amendment authorizing savings 
banks to invest in their discretion to a 
limited extent in issues not otherwise 
qualified. 

Criticizing the practice of using the 
same list for trustees and savings banks, 
the committee expressed the view that 
the time has come for trustees to as- 
sume responsibility for their own stand- 
ards and to obtain their own statute 
for all who may be called upon to act 
as trustee, not merely those inexperi- 













enced—which seems to be the underlying 


theory of the present law. The frame- 
work of such a statute, which should 
provide help as well as protection, was 
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outlined by Mr. Torrance to include: 
(1) separation from the savings banks, 
(2) abandonment of statistical formulas, 
and (3) granting of full discretion with- 
in a limited permissive area. 


The committee, whose final report is 
expected soon, is undertaking prepara- 
tion of an illustrative draft for discus- 
sion with interested groups. The sug- 
gested statute would, in the committee’s 
opinion, represent “a more realistic re- 
lationship to the prevailing practice in 
the state, and would attract rather than 
repel prospective makers of trusts.” 


Press and Prospect 


In a breakfast press conference held 
prior to the sessions, the necessity for 
beneficiary relief from statutory invest- 
ment restrictions was further empha- 
sized by Mr. Torrance’s reference to the 
reduction of about 46% which had 
occurred in yield from legal-list bonds 
since many testamentary trusts were 
written, due to lower money rates. 
James M. Trenary, vice president of 
United States Trust Co. of New York, 
and vice-chairman of the Division, 
further pointed out the impact of in- 
creased taxes and cost-of-living on trust 
beneficiaries and following discussion 
pointed up the fact that even in many 
large banks a large proportion of trusts 
were under $25,000, where the income 
dollar was extremely important. In 
some instances life beneficiaries have 
had to give up their family homes and 
take children out of school or other- 
wise unduly restrict their living stand- 
ards. 


A chance for trustmen to trade places 
with customers and prospects was pro- 
vided by Harry Hepner, professor of 
psychology at Syracuse University, dur- 
ing his presentation of delusions and 
concerns of the layman of means. Em- 
phasizing the value of personal inter- 
est and aid on family problems, as 
against strictly financial ones, he made 
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and stressed the suggestion that trust 
departments make contacts on a persona- 
lized basis which allows prospect “pre- 
viewing” by taking them behind the 
scenes and showing what estate plan- 
ning and trust work accomplishes by 
means of exhibits of charts, pictures, 
forms, etc. People believe, he said, to 
the extent they participate in frank 
expositions of policies and examples. 

Trust advertising, in his opinion, is 
not a proper charge on the trust de- 
partment but should be charged in the 
general budget as it contributes to con- 
tacts and business for the bank as a 
whole. Nor should “space” be relied 
on to procure trust customers or ade- 
quately demonstrate the character and 
value of the bank and its services, as 
must be done by personal contact. 


Basis for New Business 


From the vantage point of executive 
commercial bank management as well 
as trust background, Mark Peet, vice 
president and trust officer of Glens Falls 
Bank & Trust Co., highlighted the prob- 
lems of smaller trust departments, from 
which he concluded that successful de- 
velopment and operation was in direct 
proportion to the interest and basic 
understanding of the bank directors and 
management. Based on comments and 
questions developed from an advance 
poll of members, Mr. Peet outlined 
practices found effective in developing 
business in a smaller trust department. 
Its offices should occupy a position of 
prominence and be designed for privacy, 
he observed, and the personnel of calibre 
to meet prospects and customers on 
civic or social as well as business bases, 
with the department head taking part 
in executive meetings. 

Well thought out programs, rather 
than spasmodic campaigns, should be 
the basis of business building, designed 
as part of the public relations policy. 
To start with, directors should be im- 
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pressed with the usefulness of trust 
services, followed by preparation of 
prospect list, using “shot-gun for gen. 
eral solicitation, rifle of personal con. 
tact for selected cases.” He urged prep. 
aration before calls with all pertinent 
facts available to commercial officers, as 
to estate condition, family status, attor. 
ney and insurance relations, etc. 


Calls should be made by permanent 
members of staff, not by outside or 
temporary solicitors for reasons of con- 
fidential relations and follow-through. 
Urging analysis of local probate records 
to appraise the prospective market, as 
a prerequisite to either planning or ace- 
tion, Mr. Peet concluded that fiduciary 
service was one financial field not yet 
invaded by the government, and must 
be kept that way by superior service. 
















Aid in Planning Estates 





Stressing estate planning as the basis 
of approach best designed to help pros- 
pects achieve their financial and family 
objectives, Arnold Hanson trust officer 
of the Bank of Jamestown, pictured the 
experienced trust official as a source of 
counsel on business and financial as- 
pects of estates that should be readily 
available to attorneys and life under- 
writers as well as bank customers. The 
diversity of duties and pressure of ad- 
ministrative detail, he noted, make it 
desirable for the small-staff department 
to rely on direct-mail and newsy adver- 
tising and cooperation of bank officers 
and directors for business development, 
personal follow-up and follow-through of 
the trust officer is well worth the cooper- 
ation of the bank in providing adequate 
clerical relief. 

Herbert A. Jones, vice president of 
National Commercial Bank & Trust Co., 
Albany, delivered an interim report for 
the Committee on Trust Law. 

The concluding address on lawyer re 
lations, by Robert Groben, Utica attor 
ney, will be reported next month. 
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4 TO THE STOCKHOLDERS 


er Keport . 
Reflect « Bank 


Best ones have attractive appear- 


ance, tell who benefits and how, 


are good public relations media 


THE STAMFORD TRUST COMPANY 


STAMFORD 


ECOGNIZED as an accounting by 

management to its owners and 
potential owners, the bank’s annual re- 
port can be a preferred channel for 
communicating facts to people who are 
already interested, people who want to 
understand the facts as well as the 
figures. The majority are not “big 
money” people. Annual reports that 
have been addressed solely to the finan- 
cial elite have left the others to shift 
for themselves and, consequently, have 
offended them. Not quite understanding 
the imposing but also appalling array 
of figures and technical terms, they sus- 
pected that business was holding out on 
them, hiding behind a forest of statistics 
—how did it happen, for instance, that 
that mysterious “assets” always came 
out exactly even with the equally mys- 
terious “liabilities?” And what was a 
bank—supposed to be above reproach— 
doing with liabilities year after year. 
anyway. Liabilities are a white elephant, 
something you get rid of as fast as 
possible, in the layman’s terms. And 
“surplus!” Isn’t surplus something you 
don’t need?—something you sell out at 
a cut price? The accountant’s language 
is full of them, terms that are exact 
and mean precisely what he wants them 
to mean, but often mean something else 
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CONNECTICUT 


to the uninitiate—or maybe mean noth- 
ing at all. 


Report Can Be Bright 


The bank has no choice but to make 
a report to its owners. It does have a 
choice, though, in the kind of report 
it makes. The report can be stodgy, 
cold and even depressing, or it can be 
bright, interesting and confidence-inspir- 
ing. Even the financial elements of the 
report can be understandable to all 
stockholders and others who will read 
it—including the press. The report can 
and should truly reflect the institution 
as an organization of people important 
in the lives of the community and local 
business. To be so, it must be prepared 
by understanding people. This foreword, 
written by James E. Gowen as president 
of The Girard Trust Co., (Phila.) shows 
that understanding: 


“In the early days of the history of 
corporations, management largely oper- 
ated as it thought best and without public 
disclosure of policy. In those days, stock- 
holders might receive some information 
about a company; but employees, cus- 
tomers, and the public generally were 
left in the dark. Today the attitude of 
management has changed. Here in our 
own company we realize that successful 
operation requires full knowledge and 
understanding of the company’s policies 
and responsibilities on the part of stock- 
holders, employees, customers and the 
community at large. We believe that 
sound, well-run financial institutions are 
an economic necessity, and it is the re- 
sponsibility of those who are directing 
such institutions to give the public a full 


report of procedures and progress from 
year to year.” 


The main purpose of the report is to 
inform the owner about the company 
in which he has invested money; and 
to inform others of the bank’s accomp- 
lishments and problems, with the ex- 
pectation that at some time the bank 
may benefit from being accepted as a 
superior institution. To do that a mod- 
ern annual report for a bank can build 
on these elements: 


President’s message 
Including financial, economic high- 
lights of the year, mergers and new 
branch offices. 

Those who Benefit 
Stockholders: number, size of hold- 
ings by men, women, joint, corpora- 
tions, etc., geographical distribu- 
tion; Customers; Employees; Com- 
munity. 

What the bank offers 
Checking service; savings accounts; 
estate analysis; trust work; Goy- 
ernment bonds; deposit boxes; in- 
vitation to do business with or 
refer business to the bank. 

Statement of condition 

Operating statements 
Income and expense; capital funds; 
reserves; deposits and investments; 
loans; number of accounts and 
classes; per share earnings and 
book value. 


The first three of the foregoing lend 
themselves admirably to the use of good 
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Title Guarantee and Trust Co. of New York 
gives chart breakdown of employee facts. 





photographs. The last two can be in- 
terpreted not alone through tabulations 
but much of the data can be translated 
into graphic charts that are explanatory 
and have eye-appeal. 


President Can Be Friendly 


The president’s message can be stiff 
and formal or knowledgeable but per- 
sonal. The human touch is to be de- 
sired since it inspires confidence. Fred- 
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eric P. Fiske, president of the Montclair 
(N.J.) Trust Co., struck a friendly note: 
“Every organization is a product of the 
influences of its environment. A bank re- 
quires certain basic components with 
which to work and, in our case, they can 
be broadly defined as: (1) our overall 
policy making group; (2) our operating 
group; and (3) our capital and equip- 
ment. The items comprising the third are 
the property of our stockholders; they are 
the facilities, the tools, with which we, 
of groups 1 and 2 do our work and it 
is to you, the owners of these facilities, 
that my report is primarily addressed. 


“Our growth and our success will then 
be measured by the way in which these 
basic components conduct themselves or 
are handled, and by the manner in which 
they adapt or are adapted to the needs 
of the community we serve.” 

Another report in which dignity is 
inherent and the friendly note shines 
through, is that of the National Ameri- 
can Bank of New Orleans: John Legier, 
president. In closing his message, Mr. 
Legier writes, “I am concluding my 
twenty-fifth year as president of your 
bank. It has been a quarter-century of 
happy associations—a tenure replete 
with pleasant memories. I am indebted 
to you and many others for your many 
considerations and manifestations of 
confidence ... .” 


Traces Development 


While a number of banks brought the 
cold facts of operations into a new 
warmth of human activity, particularly 
noteworthy in this respect are the re- 
ports of The Hartford-Connecticut Trust 
Company and the Marine National Ex- 
change bank of Milwaukee. The latter, 
using excellent format and color com- 
bination, opens its report: “Milwaukee 
wasn’t much to look at in 1839. . 
muddy, narrow streets, crude buildings, 
a scant 1,500 people. .. . 


. 


*. . .There were men of vision like 
George Smith and Alexander Mitchell. 
. . Together they launched the Wiscon- 
sin Marine and Fire Insurance Company 
with an initial paid-in capital of $8,104. 

“In those days, Smith and Mitchell 
had more courage than capital . . . more 
faith than finances. .. .” 


The report then traces the develop- 
ment of the institution and the area in 
fast-moving but not overly dramatized 
copy that leaves the reader with the 
feeling that the bank is important in 
the community and is aware that people, 
not things, are what make the world go 
—even the world of finance. 

An excellent report that treats the 
economy of the area at some length and 
in interesting fashion, is that of the 





Northwest Bancorporation of Minneapo. 
lis. The President’s Review deals with: 








Operations—Northwest Bancorporation and 
Affiliates 


Condition of Assets of Affiliated Banks 
Banks Acquired and Sold 


Proposed Changes in the Articles of In- 
corporation 










Directors’ Meetings. 






The Review is followed by an overall 
discussion of Economic Conditions 
which treats of the area’s crops in that 
essentially agricultural region, farmers’ 
cash receipts and expenses, wage earn- 
ers, iron ore shipments, retail store sales, 
manufacturing and industrial develop. 
ments. There is a brief analysis of the 
financial conditions, followed by a dis- 
cussion of the economic situation in the 
whole territory significantly headed; 
“Territorial Progress.” This report 
makes excellent use of photographs that 
genuinely illustrate the theme: crops, 
livestock, new building, loaded freight 
cars, action pictures of branding and 
feed lots, as well as photographs of 
bank officers together with a report on 
“20 Years of Stewardship.” 


For a quick presentation of the year’s 
picture, the Irving Trust Company uses, 
on the second page, an easily under- 


stood tabulation of highlights: 





















Summary 





For the Year 
as a Whole 


Operating Income 
Operating Expenses 
Net Operating Earn- 






1948 1947 


- $21,086,113 $19,660,979 
$14,283,466 $13,355,428 








$6,802,647 $6,305,551 










ings 
Per Share $1.36 $1.26 
Dividends $4,000,000 $4,000,000 
Per Share $.80 $.80 
As at the Year End 
Deposits $1,113,181,691 $1,072,859,754 





Capital Accounts 
(Capital Stock, 
Surplus and Un- 


divided Pro- 











fits $116.433,647 $114,481,000 
Per Share 
(Book 
Value) _ $23.29 $22.90 
Ratio of De- 
posits to Capi- 
tal Accounts - 9.6 to 1 9.4 tol 






Total Assets $1,234,828,631 $1,208.350,156 
Those Who Benefit 


Primarily the report is made to the 
stockholder. He is the immediate bene: 
ficiary of the operation. It follows that 
the owner is interested in who the other 
owners may be and how widespread is 
the ownership. Unfortunately most banks 
do not yet analyze their stockholders i1 
as great detail as do some other busi 
nesses. Important exceptions to this are 
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American Trust Co., South Bend, shows graphically what happens to company’s dollar 


Corn Exchange National Bank & Trust 
Co. of Philadelphia and Peoples First 
National Bank & Trust Co. of Pittsburgh. 


The former points out that of its 
284,373 shares about 60% is held by 
individuals or individuals jointly, that 
76‘¢ of all owners hold less than 100 
shares each and that no corporation 
holds more than 1.44%. Here is the 
breakdown as shown in their report: 


Analysis of Stockholders 


No. of No. of 

Holders Shares Held 
Men Holders - i 85.847 
Women Holders 1,230 72,034 
Joint Accounts _....._.._ 244 10,640 
rasiees . 201 27,011 
Corporations - ; 80 38,686 
Institutions ——— 3,621 
Nemuees 2 40,348 
Other Holders 47 6,188 


a 284,375 


The Colonial Trust Co., Waterbury, 
Conn., notes stockholder importance in 


this way: “Our bank had 332 stockhold- 
ers ... with an average holding of 60 
shares. Most of our stockholders active- 
ly use one or more of our services, thus 
contributing directly to the volume of 
business from which we derive our 
earnings, in addition to learning some- 
thing about how we treat our customers 
from personal experience.” 


Customers, Community and 
Employees Benefit 


Among the beneficiaries of the bank’s 
operation are the customers and the com- 
munity. Awareness of the importance of 
this relationship is clear in the report 
of the Old National Bank of Evansville, 
Ind. After observing that “For 114 years 
your bank has maintained its original 
character of personal service,” the re- 
port interest in the many 
beneficiaries of its operation through 
such statements as: “The Old National’s 
competence in making money ‘work’ 
results in greater security to depositors, 


shows its 
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bigger opportunities for enterprisers, 
and broader prosperity for the commu- 
nity,” and “A dramatic example of the 
bank’s initiative in supplying new credit 
needs and at the same time advancing 
the interests of stockholders and deposi- 
tors is its system for financing oil pro- 
duction,” and “Of the total in new loans 
advanced, three and one half millions 
were issued in the form of consumer 
credit.” 


The First National Bank and Trust 
Co., Tulsa, makes effective use of photo- 
graphs to show where and how it serves 
the region. In a center spread, pictures 
make the bank’s operation relate di- 
rectly to the area’s progress with an 
outline map of 13 states and Canada, 
and photographs illustrative of manufac- 
turing, oil field equipment, construction 
projects, oil drilling and production, 
beef cattle, new construction, warehous- 
ing, distributing and exporting, etc. 

Other reports that are noteworthy for 
bringing home the bank’s place in the 
community are the First National Ex- 
change Bank of Roanoke, Va., The Riggs 
National Bank, Washington, D.C., the 
Seattle-First National Bank, The United 
States National Bank of Denver, and 
the Republic National Bank of Dallas. 
The latter points out that individual 
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surveys are furnished to organizations 
considering establishment in Dallas and 
the Southwest, to help select suitable lo- 
cations—a genuine community service. 


It is a truism that an organization hav- 
ing good employee relations is a good 
neighbor deserving of patronage. While 
most reports refer in some way to em- 
ployee loyalty, and to existance of pen- 
sion plans, not many adequately discuss 
the facts behind the loyalty. Notable, 
however, among others that do are the 
Merchantile National Bank at Dallas, the 
Union Bank and Trust Co., Los Angeles, 
First National Bank in Houston, and The 
Washington (D.C.) Loan and Trust Co. 


Missouri‘s 
Largest 
Fiduciary 


This company engages 
only in the trust busi- 
ness. It does no banking 
business. It accepts no 
deposits subject to 
check. 


It administers more 
trust property than any 
other Missouri financial 
institution. 


It is the oldest trust 
company in Missouri. 


For ancillary service 
in Missouri or South- 
western Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


These are especially meticulous in list- 
ing the employee benefits; the latter 
lists and discusses: Salaries, Group Life 
Insurance, Lunch, Hospitalization and 
Surgery, Vacations, Education, Staff 
Club, and Retirement. 


The First National Bank in Houston 
goes beyond discussion of employee 
benefits such as Retirement Program 
and Life Insurance Plan. Clear indica- 
tion of employee enthusiasm for the in- 
stitution is reflected in essentially out- 
side employee activities to which the 
bank contributes. “The First National 
Bay Shore Club,” with playgrounds and 
fully equipped club houses, provides out- 
ing facilities for many of the employees 
and their families—at a cost to the bank 
last year of over $9,000. The annual 
picnic—barbecue and other _refresh- 
ments furnished by the bank—was held 
at the Bay Shore Club for 400 of the 
bank’s employees. The social organiza- 
tion, The First National Bank Club, is 
officered by other than executives of the 
bank. Two bowling teams are sponsored 
by the bank. Growing out of Christmas 
carol singing some years ago, a Glee 
Club, now a permanent feature, has 
sung over the local radio, at the Ki- 
wanis Club and other places during 
the year, in addition to regular ap- 
pearances at the Easter and Christmas 
seasons. There is an Annual Family 
Christmas Party in the lobby at which, 
last year, every one under the position 
of Cashier received a bonus of 8-1/3% 
of his salary received during the year. 
Further, from January to July of 1948 
all employees other than officers re- 
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ceived a 10% Increased Cost-of-Living 
Bonus. 


A bank that does no more than list 
the services it offers is actually making 
a bid for new business, but a very in- 
nocuous one. The majority of banks do 
list services, and some have done a dis. 
tinguished job in making their story 
attractive. Outstanding in this depart. 
ment are the Union Trust Co., D.C., and 
the Union Trust Co. of Springfield, 
Mass. The Springfield company uses the 
novel device of showing pictures of in- 
dividual personnel together with text on 
their functions. For example, with a 
photograph of an attractive girl is “Cash 
a Check?—Or make a deposit? Among 
these people always on hand to give 
you prompt and courteous service you'll 
find pert Adele Cornell.” Covered are 
such activities as Personal Loan, Auto 
and Appliance Loans, Add to your Sav- 
ings, Buy Savings Bonds, etc., and 
with each is the picture of the persons 
who will handle that business, and 
thumbnail line-drawings to dramatize 
the service itself. 


Trust Operations Grow 


Practically without exception reports 
examined in which the trust operation 
played a part, reported growing busi- 
ness in that function. Some reports are 
only sketchy and factual in this respect. 
A few carried excellent discussions of 
the entire operation and what it can 
mean to the customer or beneficiary. 
Two that are of more than usual merit 
are those of the Detroit Trust Company, 
and the Lincoln Rochester Trust Co. 


OFFICES 


to serve you in and around 


Rochester, N. Y. 


LINCOLN ROCHESTER 


TRUST COMPANY 
Rochester 3, N. Y. 


Member Federal Deposit Insurance Corporation 


Member Federal Reserve System 
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The Detroit company, using a single 
color, makes effective use of line draw- 
ings and blocks of easily read type to 
tell the story of its several departments 
and services: Investment and Statistical, 
Safekeeping, Estate Taxation, Account- 
ing. Stock Transfer, Real Estate and 
Mortgage, Safe Deposit Vaults and 
Corporations. The latter explains: 


“The Corporation Department, as 
agent and trustee, facilitates the finan- 
cing, the purchase and the sale of busi- 
nesses, large and small. It provides the 
machinery for economical and orderly 
reorganization and liquidation. It serves 
our trusts and estates by participating 
actively in the management of a large 
number and wide variety of businesses 
such as manufacturing, hotels, trucking, 
wholesale and retail establishments. The 
department also handles the highly tech- 
nical operations associated with the 
Pension and Profit-Sharing Plans main- 
tained by business and other organiza- 
tions.” 


Under the heading “Fulfilling the 
Responsibilities of Trusteeship,” Detroit 
Trust tells the story of the trust opera- 
tion. It starts, “Human rights and prop- 
erty rights go hand in hand. There are 
many reasons for this, but perhaps the 
broadest and most important one is 
that we interpret trusteeship to mean 
more than merely fulfilling our legal 
and business obligations. . . .” Draw- 
ings are used to make the copy come 
alive. 

The Lincoln Rochester Trust Co., also 
uses color with black on white. Attrac- 










Qualified by 73 years 
of experience to act in 
every recognized trust 
and corporate fiduci- 


ary capacity. 






Des Moines 
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tive, photographs layout and wash draw- 
ings lift the text to a commanding high. 
“The Story of a Greater Trust Service,” 
has running through it the thread: . . . 
“from possession of things that had value 
and utility in themselves, wealth and 
savings became more and more in- 
tengible — stocks, bonds, mortgages, 
bank accounts—things that in them- 
selves represented ownership of prop- 
erty or debt, but in physical form were 
just pieces of paper. Their value was 
not in the article possessed but in what 
it represented. . . . Trusteeship of this 
new kind of property still required 
honesty as a prime requisite, but equally 
essential became the knowledge of many 
kinds of business, an understanding of 
complex financial statements, many 
sources of reliable business statistics, 
comprehension of credit and financial 
trends, and, above all, sound business 
judgment.” 


Good reports of the trust operation 
are made also by The Fort Worth Na- 
tional Bank, the Hartford National Bank 
and Trust Co., The National Bank and 
Trust Co. of South Bend, First National 
Bank in Dallas, The First-Stamford 
(Conn.) National Bank and Trust Co., 
the Merchantile-Commerce Bank & Trust 
Co., St. Louis. 

Giving Financial Facts 

However well the background story is 
told, some time the bank must give the 
facts of its financial condition. The re- 
port must have some figures in it some- 
where because that is figuratively and 
literally the payoff. Several banks were 
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far ahead of the generality in this de- 
partment of their reporting. Fast, easily 
grasped tables are used by the Title In- 
surance and Trust Co., of Los Angeles 
with the headings “What We Earned” 
“Where Our Earnings Went” and “How 
We Stood Financially.” 


The First National Bank of Portland, 
Ore., spelled out its resources so the 
items would be both easily understood 
and at the same time constitute a pub- 
lic relations factor: “We Have Loaned 
to our Customers for use in their busi- 
nesses, for the storing of commodities, 
for intermediate capital use, for build- 
ing, buying, or modernizing their homes, 
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" Pigennes ancillary ser- 
vice for out-of-state 
banks and trust companies, 
with efficient handling of 
trust and estate maiters re- 
quiring special attention in 


Florida. 

























When your customers visit 
this state, they will receive 
from us the same cour- 
teous, personal service that 
they are accustomed to re- 












ceive from you. 
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Shoreland Building 
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financing automobile or household 
equipment purchases, and other legiti- 
mate needs.” Other headings are “We 


Have Interest Due Us” and “We Hold 


Guarantees and Securities.” 


The Title Guarantee and Trust Co., 
N. Y., carries a “Simplified Income 
Statement,” and discusses its “House- 
keeping” as well as “Selling the Bank’s 
Services.” The Crocker First Nationa! 
Bank of San Francisco takes advantage 
of the occasion to detail its taxes: Real 
Estate, Federal Deposit Insurance, Fed- 
eral Income, Social Security & Unem- 
ployment Relief, State Franchise. The 
National City Bank of Cleveland shows 
its record of ten years progress in De- 
posits, Capital Surplus and Undivided 
Profits, General Reserve, Net Earnings, 
Net Earnings to Capital Funds, Divi- 
dend Payments, Net Earnings Added to 
Capital Funds, Earned Per Share, and 
Annual Dividend Per Share. The First 
Bank and Trust Co., of Perth Amboy, 
N. Y., gives a Comparative Statement 
of Operations and Disposition of Profits 
from 1937 on and follows this with per- 
centage figures in great detail as well 
as with bar and pie charts. 


Report a Public Relations Medium 


That the annual report can be made 
a public relations medium is obvious 





in many of the reports. A bank that 
appreciates the importance of this phase 
is the Equitable Trust Co., of Wilming- 
ton. Recognition is noted in the report 
in this way: “Banking has not been 
entirely successful in ‘telling the public 
and selling the public.’ There is still 
much misunderstanding and misconcep- 
tion as to its functions, its services and 
its charges. Banking, as well as any 
business, must not only provide goods 
or services needed and wanted by the 
public, at reasonable charges, but it 
must do so at a profit; otherwise it is 
rendering a disservice to the stockhold- 
ers and employees and to the public in 
general. In an endeavor to do our part 
along these lines, we have turned to 
research in a greater degree perhaps 
than is common in banking.” It then 
points out that research has been under- 
taken in the field of markets for services 
and how to reach the markets effectively 
and economically. 

In preparing the annual report ample 
time should be allowed. Its importance 
is so great that to throw together a set 
of figures and a few well- or poorly- 
chosen words when the pressure of time 
is great is doing justice neither to the 
opportunity or the recipients. In some 
organizations work on an annual report 
really begins as soon as the prior one 
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To each of our friends in the trust 
business to whom it would be help- 
ful or interesting, we'd like to send a 
copy of our recently revised booklet 
‘Taxes on Inheritances, Estates and 
Trusts.” It contains tables of rates 
and exemptions for California Inher- 
itance and Gift Taxes, data on Fed- 
eral Estate Taxes, Income Taxes, etc. 


Designed for fast reading, the 
book contains five charts, six tables 
and fifteen illustrations. Drop a note 
to us at the address below. 


New Business Division 
Trust Department 


SECURITY-FIRST NATIONAL BANK 


OF LOS ANGELES 


SIXTH & SPRING STREETS « 
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LOS ANGELES, CALIFORNIA « 
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has been disposed of. That is none too 
soon, since it is easier to write of an 
event at the time of its occurrence than 
later, and it follows that better text will 
be available if preparation goes along 
with action. Such copy can always be 
cut or eliminated if later events reason. 
ably should take precedence. 








If it is constantly remembered that 
the annual report should and can serve 
as the reflection of the banking opera. 
tion itself a better report will surely re. 
sult. This is the one time of the year 
when the bank can show itself with 
dignity but candor. 













Distinguished Reports 





While many of the reports referred to 
in this article were outstanding in their 
overall treatment the following are also 
especially distinguished: 







The Stamford Trust Co.—excellent 
use of Color, Format, Pictures; 


The Fidelity Trust Co.—Baltimore, 
Paper stock, Format, Color Charts, 
Type; 








Citizens National Trust & Savings J 






Bank, Los Angeles — Simplicity, 
Line cuts; 






Franklin Square National Bank, Long 
Island, N. Y.—Cover Color, Charts 
and Drawings, Readability, Expli- 
cit; 





Harris Trust and Savings Bank— 
Cover, Simplicity, Readability; 





United States Trust Co., of New York 
—Cover treatment, Explicit but 
Simple, Historical reference; 







First National Bank of Akron—For- 
mat, Color, Photographs, Charts. 
Personal touch; 







The Ohio Citizens Trust Co., Toledo 
—Cover, Reproduction of public 
relations advertisements, Easy to 
read, Explicit; 








Fidelity-Philadelphia Trust Co.—Dig- 
nity, Color, Charts, Explicit; 


Bank of America, Calif.—Colorful 
cover, Historical drawings, simple 
tabulations, explanatory statemen! 
of condition, Complete; 








The Fulton National Bank, Atlanta— 
Dignity, Readability, Explicit; 
Chicago Title and Trust Co.—Cover. 
Readable text; 

Valley National Bank (Rocky Mour- 
tain States)—Charts, Ownership 
analysis, Explicit. 
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Buy-Sell Agreements 


ARE STOCK RETIREMENT PLANS ENFORCEABLE ? 








RECENT article’ takes the posi- 
om that a corporate buy-sell agree- 
ment? will in no event be enforceable 
if the corporation has no surplus at the 
time the stockholder dies and that, even 
if the corporation has a surplus, it is 
far from certain that the agreement 
will prove enforceable. It is our view 
that a corporate buy-sell agreement is 
clearly enforceable if there is a surplus, 
and that it can be drawn so as to be 
effective even in the absence of a surplus. 


Since the views expressed in the 
cited article are based on an old decision 
by the New York Court of Appeals, 
Topken, Loring & Schwartz, Inc. v. 
Schwartz, 249 N. Y. 206 (1928) our 
first step is to examine that case. 


The Topken case did not involve an 
agreement to buy and sell at death, but 
simply an agreement under which an 
employee of a corporation had bought 
some of its stock for over $11,000. In 
that agreement he promised to sell the 
stock back to the corporation when his 
employment ended, and the corporation 
agreed to buy it, at whatever its book 
value might prove to be at that time. 
When his employment ended, the stock 
no longer had any book value and ac- 
cordingly the corporation sought to com- 
pel the employee to turn back the stock 
without paying him anything for it. The 
case was decided in favor of the em- 
ployee, but it is the reasoning on which 
the court decided the case that is perti- 
nent here.* 


The court started out with the pro- 
position that the corporation could not 





Williams, ‘“‘A Useful Unenforceable Contract,” 
Journal of the American Society of Chartered Life 
Underwriters, Sept. 1949, p. 325. 


“A corporate buy-sell agreement is one under 
which, among other things, one (or more) of the 
stockholders of a close corporation agrees to sell his 
Stock to the corporation when he dies and the 
corporation agrees to buy it. 


All that was really decided in the Topken case 
was that the complaint failed to state a cause of 
action entitling the plaintiff to specific perform- 
ance. The court failed to pass on the question of 


weather the plaintiff had an adequate remedy at 
aw. 
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enforce the employee’s promise unless 
the corporation itself had made a bind- 
ing promise in return for the employee’s 
promise—had given some consideration 
for it. Then, the court went on to find 
that the corporation’s promise to buy 
back its own stock was an_ illusory 
promise, relying on the fact that in 
New York a corporation is not allowed 
to buy back its own stock, except out 
of surplus, and reasoning that the cor- 
poration could avoid performance of its 
promise by stripping itself of surplus 
through declaration of a dividend. 
So, concluded the court, there was no 
enforceable contract with the employee 
and the employee was free to keep his 
stock. 


Parenthetically, the Topken case rea- 
soning—which is the only basis ad- 
vanced to support the view that corpo- 
rate buy-sell agreements are not en- 
forceable—would obtain only in those 
states, such as New York, in which a 
corporation is barred from repurchas- 
ing its own stock out of capital. Ac- 
cordingly, the question of enforcea- 
bility exists only in these states. In 
many states a corporation is free to 
repurchase its own stock even out of 
capital, provided creditors are not 
prejudiced. On the other hand, there are 
a few states which unequivocally prohib- 
it a corporation from buying its own 
stock, and here a corporate buy-sell 
agreement would be illegal. 


Topken By-Passed 


The court went out of its way to 
write an “if” into the Topken opinion. 
Noting that it had no evidence before 
it of any promise by the corporation. 
other than the single promise to buy 
back its own stock, the court said, in 





‘Laikin, ‘‘Death, Taxes and Your Business,” (a 
monograph published by Fiduciary Publishers, 
Ine.), p. 15, shows which of the rules is followed 
in the various states. This, in our opinion, is the 
best and most comprehensive discussion of buy-sell 
agreements published to date. The text appeared in 
TRUSTS AND ESTATES, Oct. 1947 through Feb. 1948. 









ALBERT MANNHEIMER and HENRY L. WHEELER, Jr. 






substance, that if the corporation had 
made a promise to hire the employee, 
or any other binding promise, the 
agreement would have been enforceable. 


Perhaps, the most telling criticism 
of the Topken decision is that the cor- 
poration’s promise should have been 
construed as a promise not only to buy 
but also in good faith to retain a suffici- 
ent surplus to buy, if the ordinary 
course of business permitted.® In any 
event, two New York cases that followed 
Topken are sufficient to show that the 
courts will enforce corporate buy-sell 
agreements. 


Cross v. Beguelin, 252 N.Y. 262 
(1929), just like the Topken case, in- 
volved a simple contract under which 
the corporation’s sole promise was to 
repurchase its own stock. The court 
could have disposed of the Cross case 
by finding once again that the corpora- 
tion’s promise was illusory. Yet it went 
back to what it had declared to be the 
law before the Topken case, namely, 
that a corporation’s promise to repur- 
chase its own stock is binding, and the 
corporation must perform unless it can 
show that it has no surplus at the time 
it is called upon to pay.® Strangely 
enough, it cited the Topken case in sup- 
port of that proposition. 


Thus, the highest court in New York 
in the Cross case effectively overruled 
its earlier decision in the Topken case 
without actually saying it was doing so.” 
And the same court in two later cases 
did the same thing.*® 


515 Cornell Law Quarterly 108 (Dec. 1929); 15 
St. John’s Law Review 253 (Apr. 1941). See also 
42 Harvard Law Review 829 (Apr. 1929). 


*Richards v. Wiener, 207 N. Y. 59 (1912). 
743 Harvard Law Review 830 (Mar. 1930). 


8Steinbugler v. Atwater, 289 N. Y. 816 (1943); 
Titterington v. Colvin, 270 N. Y. 321 (1986); see 
also Sayres v. George Nowland Corp., 255 A. D. 
858 (1938), and Ness, “‘Federal Estate Tax Conse- 
quences of Agreements to Purchase Stock on 
Death,” 49 Columbia Law Review 796, footnote 21 
(June 1949). Nevertheless, the Topken case has 
twice been followed by lower courts. Seneca Fi- 
nance Corp. v. Oakes, 141 Mise. 355 (1931); Gold- 
wyn Loan & Investment Corp. v. Weinfeld, 144 
Misc. 159 (1932). 
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Buy-Sell Agreement Enforced 


There is another case—Greater New 
York Carpet House, Inc. v. Herschmann, 
258 App. Div. 649 (1st Dept., 1940) — 
which even more clearly shows that the 
courts will not permit the Topken doc- 
trine to stand in the way of the enforce- 
ment of corporate buy-sell agreements. 
In this case the court was squarely pre- 
sented with the precise situation with 
which we are concerned. The corpora- 
tion had only two stockholders and 
entered into a buy-sell agreement with 
them. Pursuant to its terms the corpora- 
tion had taken out insurance on their 
lives, payable to the corporation, and 
had agreed to use the insurance pro- 
ceeds to buy the stock when the stock- 


holders died. 
When one of the stockholders died, 


the corporation, relying on the Topken 
case, claimed that it was not obliged to 
buy the deceased stockholder’s stock. 
The court held to the contrary. It called 
attention to the “if” in the Topken case, 
saying that, in the agreement before it, 
there were “other mutual promises,” 
including a promise to take out the life 
insurance and an implied promise to 
maintain it.? So, concluded the court, 
the corporation, as well as the stock- 
holders, had given consideration and, 
therefore, the buy-sell agreement was 
fully enforceable. 


The reported opinion in the Greater 
New York Carpet case does not fully 
reveal how far the court went to sus- 
tain the agreement. An examination of 
the record on appeal discloses that the 
corporation did not expressly promise 
to take out the insurance, nor were we 
able to find the “other mutual promises” 
referred to by the court. This indicates 
that a court will sustain a real buy-sell 
agreement even though it does not con- 
tain the usual corporate promises, and 
also, perhaps, that the human explana- 
tion for the Topken case is that the court 
was reluctant to use its equitable powers 
to compel an employee to yield up, for 
nothing, stock which had cost him over 
$11,000 and which still had at least 
good will value at the time of the suit. 


Certainty of Enforceability 


It is difficult to picture any corporate 
buy-sell agreement which would not be 
enforceable under the Greater New York 
Carpet case. An agreement—even with- 
out insurance—will almost invariably 


*In Ionic Shop v. Rothfeld, 64 N. Y. Supp. (2d) 
101 (1946), the court similarly resorted to implying 
corporate promises for the purpose of sustaining a 
buy-sell agreement. 


include one or more promises on the 
part of the corporation, in addition to 
its bare promise to buy back its own 
stock. Sometimes the agreement will 
contain a promise by the corporation to 
fund the prospective stock purchase or 
to refrain from issuing more stock, or 
to refrain from reclassifying its stock, 
except on stated conditions, or to em. 
ploy the stockholder. Sometimes the 
corporation participates in the promise 
to cause all its stock to be endorsed, 
Almost invariably, for business reasons 
and also tax reasons'® a corporate buy. 
sell agreement will contain a promise 
on the corporation’s part to refrain 
from recognizing any stock transfers 
until the stock has first been offered 
for sale to the other holders and to the 
corporation itself. 


When there is insurance, in addition 
to the promise to procure and maintain 
it, the corporation often promises to 
refrain from pledging it and agrees to 
permit the surviving stockholder to buy 
the policy on his own life. On occasion, 
there may be found an agreement on 
the part of the corporation to step aside 
and let the widow of a deceased stock- 
holder deal with the insurance company 
directly so as to place her in a position 
to exercise one of the income-tax-free 
optional modes of settlement.” 


In short, even assuming the Topken 
case has not been effectively overruled, 
corporate buy-sell 
theless would be enforceable because 
they contain promises on the part of 
the corporation, in addition to the cor- 
poration’s promise to buy back its own 
stock. Finally, the agreement could be 
immunized against the Topken doctrine 
by injecting a promise on the part of 
the corporation to abstain from declar- 


agreements never: 


ing dividends, except subject to some 
limitation designed at the very least to 
prevent the corporation from caprici- 
ously stripping itself of surplus. For ex 
ample, the corporation could agree to 


The value fixed in the agreement will be con- 
trolling for estate tax purposes only when there is 
a restriction on the disposition of the stock during 
life as well as after death. See Laikin, op cit., p. 
30, et. seq. For a more recent discussion as to such 
limitation of value, see Ness, op. cit., p. 808. How- 
ever, in a 1949 case involving the New Jersey e- 
tate tax, a lower New Jersey court held to the con- 
trary. Schroeder v. Kelly, C.C.H., Inheritance, Es 
tate & Gift Tax Repts., Para. 16,432. For recent 
discussions of general tax aspects of corporate buy- 
sell agreements, see Rabkin & Johnson, ‘Current 
Legal Forms with Tax Analysis,” 963, et sed. 
Fink, “Tax Fundamentals of Life Insurance Plat- 
ning,” 27 Taxes — The Tax Magazine, 575 at 
582 et seq. (June 1949). 


“For what we believe are the only published dis 
cussions as to making optional modes of settlement 
available to the widow, see pamphlet entitled ‘Col 
lateral Agreements,” circulated by Northwester 
Mutual Life Insurance Company, pp. 4 and 41, and 
Laikin, op. cit. p. 37. 
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refrain from declaring dividends if so 
doing would reduce its surplus below a 
specified minimum.'* 


In the article mentioned at the out- 
set, it was suggested that insurance 
underwriters may still advocate corpo- 
rate buy-sell agreements by appealing to 
the honor of the stockholders. Even if 
such agreements were unenforceable, 
there would be a simpler solution, name- 
ly, resorting to a broad arbitration 
clause. Except in a few states, arbitra- 
tors are not obliged to follow the law. 
Generally they are a law unto themselves 
and may decide according to their views 
of justice.'* It would seem that those 
desiring to “make assurance doubly 
sure,” could provide expressly for the 
arbitrators’ rejecting the Topken doc- 
trine. 

Business Purpose 


recent leaflets—one circulated 
by a trust company, the other by a 
service—both say that any contract to 
he enforceable must have mutuality, and 
then: suggest that if a corporation mere- 


*It would seem accumulating surplus under such 
a promise would not violate Sec. 102, I.R.C. See 
Laikin, op. cit. p. 14. 


Tw Oo 


"6 Corpus Juris Secundum, Sec. 105, pp. 253- 
254; 6 Williston on Contracts, Rev. Ed., Sec. 
1929, p. 5396 et seq.; for list of states requiring 
that arbitrators follow law, see footnote 12, on p. 
5397. 
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ly agrees to buy its own stock, there 
will be no mutuality unless there is a 
“business purpose” from the viewpoint 
of the corporation. 


It is difficult to see any reason for 
introducing the “business purpose” doc- 
trine, which is a tax doctrine. So far 
as enforceability is concerned, the only 
question involved is that of considera- 
tion. Under the business purpose test 
the agreement in the Topken case would 
have been enforced because there was 
benefit to the corporation. Yet it was 
actually held invalid because there was 
no detriment to the corporation. 


In Absence of Surplus 


Suppose there is no surplus. On this 
point, little by way of authority or dis- 
cussion can be found. However, even 
in the absence of a surplus a corporate 
buy-sell agreement can be made effective 
by binding all the stockholders to vote 
their stock in favor of reducing capital, 
thus creating sufficient surplus to pay 
for the stock of the deceased stockhold- 
er.1* Corporations are permitted to re- 
duce their capital, provided so doing 
does not prejudice the rights of credi- 
tors. 


Rabkin & Johnson, op. cit., Form 3.80, Para. 6; 
see also Laikin, op. cit., p. 16. 
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The obligation on.the part of the 
surviving stockholders to create a sur- 
plus might well be reinforced by a prom- 
ise on their part personally to buy the 
stock of the deceased stockholder if the 
corporation fails to do so. Or, if there 
is doubt in the minds of the contracting 
stockholders as to the advisability of 
going forward with the buy-sell agree- 
ment in the event the surplus is wiped out, 
then the agreement could provide either 
that the corporation buy out of surplus 
created by reducing capital or, in the 
alternative, that all stockholders vote 
their stock in favor of dissolving the 
corporation. 


But apart from refinements, we say 
to those who have entertained doubts 
about the enforceability of corporate 
buy-sell agreements, that such agree- 
ments are clearly enforceable where the 
corporation has a surplus and, what 
is more, they can be so drawn as to 
be effective even if there is no surplus. 


A AA 


The estate of Grant Stauffer of Kansas 
City, Mo., coal and railroad executive, 
was appraised at $2,255,519. Mr. 
Stauffer was president of the Sinclair 
Coal Company and the Chicago Great 
Western Railway. 
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Reference should be made to the introduc- 























































tory article, July 1949, outlining the inter- 9 ‘ 
po of ay Mec The pore Bene index oo aieatic” 
back to 1935 appears quarterly. —- Editor’s ‘ rincipal . = 
Note. High Low Prin. % ! 
established 1928 BALANCED FUNDS 
American Business Shares§ eerie 235 138.8 120.7 131.4 4.31 
Axe-Houghton Fund ——....................| 1583 122.6 | 141.1 5.52 
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Boston Fund __.. ee 7137.9 4.57 
Commonwealth Investment ee a | eee 167.9 4.37 
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/ Fully Administered Shares (Croup Securities). | 139.9 114.4 | 123.8 4.82 
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Mutual Fund of Boston**** | 135.2 122. | 1383.0 3.70 
i Scudder Stevens & Clark = | CC88.9 2 = 117.0 128.9 4.04 
un Wellington Fund - TC | 138.2 4.12 
Whitehall Fund - ee me! eS 148.5 4.41 
Wisconsin Investment*** Kitnrlinietnc | SER Dart 186.8 3.12 















AVERAGE: BALANCED FUNDS 122.0 | 1385.2 4.44 


STOCK FUNDS | | 

















etn sed mtn — Affiliated Fund***§ | 169.6 138.2 | 1548 7.09 F— 
° Broad Street vel ern | TES 176.9 144.4 5.25 
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Svan Sy PR. Delaware Fund - | 149.9 127.5 | 189.7 3.01 
Diversified Investment ‘Fund (N. Y. Stocks) *** 122.7 99.4 | 111.1 6.09 
eee | 188.2 1121 | 1274 4,90 
Eaton & Howard Stock - Se atest 153.6 122.4 152.2 3.70 
Fidelity Fund —_ Si Be 69 | (CTR 5.84 
First Mutual Trust Fund - an a 79.1 85.4 5.19 
Fundamental Investors _.. sO LO =O 145.8 | 169.2 4,94 
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W Loomis-Sayles Mutual Fund ____ _.-| 164.6 143.2 .| 158.4 3.05 
ALL STREET Mabsncienieniucibnne 161.3 138.4 155.5 3.31 
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I Massachusetts Investors Trust Bete Saree een 129.7 105.0 | 122.0 5.36 -— 
NVESTING Massachusetts Investors 2nd Fund 140.1 113.0 | 188.1 4.36 — 
Mutual Investment Fund WW. | 134.2 107.9 | 125.4 3.56 


170.6 137.5 161.5 5.48 


National Investors _. Bd ate oe y 87. : . 
CORPORATION National Securities — Income*** seme _ 99.8 78.9 87.6 6.61 


























New England Fund | 125.9 «= 104.2 | 118.6 4.02 — 
Selected American Shares cane | 144.2 218.8 | 1268 5.17 — 
Sovereign Investors _..... a 89.0 | 97.7 5.28 é 
State Street Investment Corp. | 165.2 137.5 | 162.8 3.76 
| 7 3 ‘ 59 
May be Purchased Wall Street eee SP. — phot : 158.7 32.1 151.6 3.5 
N A AVERAGE: STOCK FUNDS _..... | 147.6 119.7 | 187.8 4.59 
at Net Asset | 
90 STOCK INDEX (Standard & Poor’s) | 136.2 107.6 | 127.4 — — 
Value CONSUMERS PRICE INDEX (B.L.S.) | 174.5 163.8 | — — = 
| 
¢ f - ———— em = — — oe — —— a ——— — a 5 
Plus 1% Base index number of 100 is the offering pi@ De 








COL. 14, 15, and 16 arrived at as follows: To the bid prices at the respective date: ed ar 


date and the resultant sum is divided by the 1939 base offering price. 
COL. 19 represents the current month-end bid (col. 16 less all capital distribution ed by 
INCOME PERCENTAGE includes only those dividends paid by the companies %!ncon 
on their portfolio securities (excluding all capital distributions). 

COL. 17 represents figure obtained by dividing such dividends accruing over tht peri 
average of the twelve month-end offering prices ending on the corresponding date 
CAPITAL GAIN DISTRIBUTION column (18) represents percentage of dis if ; 
sources, for the current annual period. 
COMPANIES ORGANIZED AFTER 1939 are given an initial index number 02 they 
ONE WALL STREET age of all those stock or balanced funds in existence at the time. 
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NEW YORK 5, N. Y. e Principal index begins after 1939 base date. **Became balanced fund in 4 
+Ex-dividend on this date. ***Not included in balanced or st! 
****Name changed from Russell gm. 
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EATON & HOWARD _ EATON & HOWARD 
BALANCED FUND STOCK FUND 


PROSPECTUSES OF THESE TWO MANAGED INVESTMENT FUNDS MAY 
BE OBTAINED BY REQUEST TO YOUR INVESTMENT DEALER OR TO 


EATON & HOWARD 


INCORPORATED 


1924 . . BOSTON . . 1949 
TWENTY-FIVE YEARS OF INVESTMENT MANAGEMENT 


24 Federal Street 333 Montgomery Street 
BOSTON SAN FRANCISCO 





AMERICAN BUSINESS SHARES, INC. 


AFFILIATED FUND, INC. 


i 
THE LORD-ABBETT 


INVESTMENT COMPANIES UNION BOND FUND 


Prospectuses on request from 


your investment dealer or 


LorpD, ABBETT & Co. 
63 Wall Street, New York 


CHICAGO LOS ANGELES 





¢ Certificates of Participation in 
INVESTMENT FUNDS 


investing their capital 


Keystone IN 


BONDS 


? d ‘ (Series B1-B2-B3-B4) 
ustodian | prereRRED STOCKS 


(Series K1-K2) 


= * COMMON STOCKS 


(Series S1-S2-S3-S4) 


Prospectus from your local investment dealer or 


The Keystone Company of Boston 
50 Congress Street, Boston 9, Mass. 









BUILDING ESTATES WITH 
MUTUAL FUNDS PLUS 
INSURANCE 


Seymour A. Sutorius 
Equitable Life Assurance Society, New York 


UTUAL investment company funds 
Mana life insurance complement each 
other rather than conflict, and the mar- 
ket for each is unlimited. To bring fi- 
nancial peace of mind to individual 
clients is their mutual goal. 

I describe my personal approach as 
balanced investing for automatic pro- 
tection against inflation and deflation. 
During a man’s life-time he always has 
either inflation or deflation to deal 
with. Despite the long-term rise in 
prices which took place between 1790 
and 1932, the years of deflation by far 
exceeded the cycle of inflation. In de- 
flationary times, of course, a fixed in- 
come is a worthwhile thing. 

My plan recognizes that you can’t 
use individual securities, but rather 
that you should use investment manage- 
ment. My balanced plan is set up in two 
parts. I use savings banks for the first 
part of the primary reserve. They are 
the only way to guarantee that you can 
get your money when you want it, with 
some income. How much of the total is 
put into savings banks depends on in- 
dividual judgment. 

There are certain things which no 
mutual fund can guarantee, and these 
must be covered in some other way. 
For example, how much of an estate 
must be liquidated to cover estate taxes 
and administration expenses? If the in- 
vestor can qualify for life insurance, 
he should take it out for this purpose. 

The investor also wants assurance 
that there will be fixed life income, for 
himself (either now or later), and for 
his dependents if he should die. The 
investor can buy an immediate annuity 
for himself or he can arrange to have 
it start at an advanced age. During one’s 
productive years income taxes are high. 
The investor who buys an annuity for 


*Sponsored in August by Investment Dealers 
Digest. 
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PLANNING WITH MUTUAL FUNDS 


EXCERPTS FROM MUTUAL FUND CONFERENCE* 





the later years is postponing the income 
on the money invested. Why should he 
put money into something that is fully 
taxable now, when he is paying high 
taxes, instead of putting it some place 
where it will be income tax free until 
he needs it? In all probability, he will 
then be in a lower tax bracket. 


This is where the life insurance man 
should stop, and the secondary reserve 
begins. The investor should have an 
opportunity to get a better income dur- 
ing the cycles of inflation. What you 
use depends in part on the nature of 
a man’s business. If he has an equity 
in his own business, his business income 
will probably fluctuate to some extent 
with inflationary and deflationary pe- 
riods. But millions of people have no 
equity of this sort and need the oppor- 
tunity to share in the growth of the 
country. They must get an equity in 
someone else’s business. 


I will not recommend individual is- 
sues of stock. It makes sense to me to 
use a correctly chosen mutual fund. 
Since I have taken care of the neces- 
sary defensive qualities in other ways, I 
naturally use those which primarily hold 
common stocks. 


I would like to see an organization 
where life insurance and mutual funds 
could be brought together. so that the 
client is protected in all directions. 


STOCK FUNDS vs. DOLLAR 
ISOLATION 


Eugene J. Habas 
Hugh W. Long Co., New York 


WENTY to twenty-five thousand 

dollars invested in a mutual fund 
should produce more income, on a 
monthly equivalent basis, than most 
adults of 40 years or more can hope 
to collect in the form of monthly Social 
Security payments at current rates, if 
“covered.” And these income payments 
will go on after we're gone, even if our 
heirs are under 65 or over 18 years of 
age. 


People have only so many places to 
put their savings to work. I counted 





eleven recently. Nothing can compete 
with pure insurance—term insurance. 
It’s function in personal financial plan- 
ning is unique. But the investment fea- 
tures of many insurance contracts, such 
as ordinary life, endowment and many 
other types, as well as annuities, are 
competitive with mutual funds. 


Anyone can preserve the color, size 
and shape of his savings and even the 
amount, as expressed in numbers of dol- 
lars, by putting money in a safety de- 
posit box, where it will have no contact 
with the world. But this isolation ward 
for dollars doesn’t work. Even there, 
the dollars can and will be attached by 
the disease from which the American 
dollar has suffered in almost every gen- 
eration for over a century: inflation, or 
loss of purchasing power. 


The record of history shows that a 
good common stock mutual fund can 
produce higher income over the years 
and that the original investment in the 
fund can be worth more. If purchase of 
a mutual fund is part of a prudent pro- 
gram of personal financial planning. 
the bank deposits, government bond 
holdings and life insurance which are 
the other usual components of such a 
program will ordinarily balance that 
investment in the unlikely event that 
the country suffers a prolonged period 
of deflation. Let us not forget that the 
main course of both living costs and 
stock prices, for as far back as evidence 
can be collected, has been upward. 


“DYNAMIC SECURITY” in 
EACH ESTATE PROGRAM 


James W. Bridges 


Partner, Keystone Company, Boston 


T is a basic law of economics that 
I wealth tends to pass from weak hands 
to strong. In investment, the weak 
might be defined as those who are poor- 
ly informed and the strong as those who 
are well informed. The well-informed 
have built and preserved their fortunes 
by recognizing the fact that there is no 
such thing as static security. 


Over the years the real value of every 
currency, including the American dollar, 
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has tended to depreciate. This has meant 
that the savings, whether in bank de- 
posits or insurance policies, of millions 
of people have not represented real se- 
curity, and have not provided for the 
future as was the plan of their owners. 


Public savings are gradually becoming 
sterile, insofar as their owners are con- 
cerned, in the riskless and inflexible port- 
folios of the country’s static dollar insti- 
tutions. 


As we enervate our free enterprise 
system by state security schemes, so do 
we threaten our future. By broadening 
the public’s ownership of business, and 
their knowledge of business and the 
benefits of business, we combat this 
trend, 


One of the basic problems facing in- 
vestment firms is the fundamentally un- 
economic nature of the business. Deal- 
ing in individual securities, each sale 
is an end in itself, because when money 
is next available the original security 
may either not be available, or may no 
longer be attractive. Thus the whole 
process of educating the investor must 
begin all over again. Much more im- 
portant, the investor feels no particular 
tie to any security house, or to any 
investment. He may happen to hear of 





an appealing offering somewhere else 
and buy it there. Because of the lack 
of plan or program his list is often out 
of balance and unsuited for his purpose. 


Every mutual fund sale made to an 
investor can—and should—be made as 
the first step in an estate building pro- 
gram ... as the beginning of a long- 
term plan rather than as a transaction 
complete in itself. 


WHAT INVESTORS WANT 


Herbert R. Anderson 
V. P., Distributors Group, Inc., New York 


Imagine the calling of a “town nieet- 
ing” by a large group of investors or 
potential investors to seek the solution 
of their investment problems. The 
amount each has available for invest- 
ment would vary from a very small 
sum to fairly large amounts, but essen- 
tially all would have in common the 
need for more diversification than they 
alone could afford and the recognition 
that they had neither the time nor the 
facilities to do a professional investment 
job. 

But, when they came to the question 
of what kind of securities were to be 
bought, you can imagine immediate con- 
fusion. Were it to be only common 


SCUDDER 
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FUND, Inc. 


Prospectus on Request 


Price: 


Net asset value 


INSTITUTIONAL 
BOND 
SHARES 


OF 


GROuP SECURITIES, INC. 
Incorporated 1933 


A PROSPECTUS ON REQUEST 
from your investment dealer or 
Distributors Group, Incorporated 
63 Wall Street, New York 5, N. Y. 


10 POST OFFICE SQUARE + BOSTON 9, MASSACHUSETTS 
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stocks, many would be unwilling to join. 
Were it to be only bonds, many more 
would be unhappy. Some would want 
only a modest return in exchange for 
relative price stability; some would not 
care so much about market fluctuation 
so long as they could get as high a 
stable return as was possible. Others 
would want nothing but appreciation. 
Some would prefer to restrict manage- 
ment within certain specific limits—the 
securities of certain industries, for ex- 
ample. 


The average customer perhaps wants 











AMERICAN. Standard 


Rapiator Sanitary 
Now York CORPORATION Pittsbuegh 


PREFERRED DIVIDEND 
COMMON DIVIDEND 


A quarterly dividend of $1.75 per share 
on the Preferred Stock has been declared, 
payable December 1, 1949 to stockholders 
of record at the close of business on No- 
vember 25, 1949. 


A dividend of 25 cents per share and a 
special dividend of 25 cents per share on 
the Common Stock have been declared, 
payable December 24, 1949 to stock- 
holders of record at the close of business 
on December 2, 1949. 

JOHN E. KING 


Treasurer 





























YEAR OF 
CONSECUTIVE 
DIVIDEND 
PAYMENTS 


SOUTHERN CALIFORNIA 
EDISON COMPANY 







CUMULATIVE PREFERRED STOCK, 
4.88% SERIES, DIVIDEND No. 8 


The Board of Directors has author- 
ized the payment of a dividend 
of 3014 cents per share on the 
Cumulative Preferred Stock, 4.88% 
Series, payable November 30, 1949, 
to stockholders of record Novem- 
ber 5, 1949. 
T. J. GAMBLE 
Secretary 
October 21, 1949 








a 6% return, a chance to double his 
money—with no possibility of loss! 
However, you can’t have everything in 
an investment. Price stability, rate of 
return, and profit possibilities ordinar- 
ily are antagonistic forces—and this is 
just as true with (mutual) funds as 
with individual securities. 


There is no miracle by which bonds 
normally limited on the upside to par, 
can, when wrapped in the “overcoat” of 
a mutual fund, go to 200% of par. Or 
that common stock funds can go up in 
a falling market. 

It is essential to the customer’s finan- 
cial health and to success in creating 
an expanding clientele, that the mutual 
funds selected for each account should 
fit that account. 

Sometimes called the “poor man’s 
investment counsel” we by no means 
shy away from that description. The 
industry's average holding is about 
$2,000, which means that for $10 to 
$15 a year of continuing cost—less than 
the cost of his daily newspaper—the 
average shareholder gets all the services 
of the mutual fund. The smaller buyer 
is not necessarily less intelligent be- 
cause he has less money to invest. In- 
vestment purpose will appeal just as 
strongly to him. 

A A A 
Investment Shares Legal 

Investment company shares are per- 
missible investments for Illinois trust- 
tees under the prudent man rule, ac- 
cording to recent communication from 
Chris Stolfa, trust examiner in the 
"Illinois State Banking Department. 











New Yorx« Trust 
COMPANY 


60 Years of Trust Service 


Capital Funds over $65,000,000 


100 Broadway 


Madison Avenue and 40th Street 
Ten Rockefeller Plaza 
1002 Madison Avenue 


Member Federal Deposit Insurance Corporation 





Calls for Liberal Law 
on Trust Investment 


The prudent man rule and the stock 
transfer act were among the measures 
called for enactment in Iowa by Clyde 
H. Doolittle, vice president of Iowa. 
Des Moines National Bank, at the first 
annual conference of the lowa Corporate 
Fiduciaries Association last month. 


Pointing out that his is the only state 
other than Vermont which does not 
have the stock transfer act, Mr. Doo- 
little decried the antiquated laws—some 
dating back to Civil War days—which 
make simple wills impossible and _pen- 
alize widows and children in favor of 
ultimate remaindermen. 


A A A 


THE FLINTKOTE COMPANY 


30 ROCKEFELLER NEW YORK 20, 


PLAZA ' N.Y. 
[PROTECTION] 


A quarterly dividend of $1.00 
per share has been declared on the 
$4 Cumulative Preferred Stock 
payable December 15, 1949 to stock- 
holders of record at the close of busi- 
ness December 1, 1949. 

A quarterly dividend of $.50 per 
share and a year-end dividend of $.50 
per share have been declared on the 
Common Stock payable Decem- 
ber 10, 1949, to stockholders of 
record at the close of business No- 
vember 26, 1949. 


‘CLIFTON W. GREGG, 
Vice President and Treasurer 


November 2, 1949 
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Trust Investment Review 


HERE are great differences between 

individual banks in the problems 
with which Trust Departments have to 
contend and our particular setup, how- 
ever appropriate for our purposes, is in 
no sense one which we can recommend 
for general adoption. In our investment 
review procedure we have 4 committees, 
one a policy committee, the other three 
operating committees. The first (the 
Personal Trust committee) consists of 
seven members, five directors who serve 
regularly, the vice president in charge 
of our Personal Trust department and 
one other director appointed each 
month to serve as a rotating member. 
Any director may be requested by the 
President or the Personal Trust commit- 
tee to sit as an invited member at any 
meeting. This Committee meets twice a 
month, receives reports of new and term- 
inated business and summaries of se- 
curity transactions as well as the minutes 
of the meetings of the operating commit- 
tees which have taken place since its 
last meeting, and deals with policy ques- 
tions. By defining and limiting its 
duties, we feel that we will get their 
best judgment without subjecting them 
to the risk of being subpoenaed as wit- 
nesses in law suits arising out of ac- 
counting proceedings, as might be the 
case if they were asked to familiarize 
themselves with the personalities and 
problems involved in individual trusts 
and estates. This Committee submits a 
report quarterly to the full Board of 
Directors as a means of keeping the 
Board informed of the activities of the 
Department and assuring them that it is 
functioning properly. 

Our three operating committees are: 
the Trust Investment Committee, the 
Investment Advisory Committee, and 
the Common Fund Investment Commit- 
tee. The latter two supervise respective- 
ly the operations of our Investment Ad- 
visory Division and our Common Trust 
Fund and are made up of investment 
and administrative officers. 

The Trust Investment Committee 
handles the greatest volume of work. It 
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In address at Mid-Year Trust & Banking Confer- 
ence of New Jersey Bankers Association, Oct. 5. 


NoveMBER 1949 


W. A. MORGAN, Jr. 


Vice President, Bankers Trust Company, New York 


meets every Tuesday and Friday morn- 
ing and is composed of seven members, 
including the head of the Personal Trust 
department, the head of our Pension di- 
vision, the top officers in our Pension 
and Trust and Estates Investment di- 
visions, an officer representing our Re- 
search division, and a Banking depart- 
ment vice president serving in rotation 
for one month at a time. As the officer 
in charge of the general investment activ- 
ities of the Personal Trust Department, 
I] serve as chairman of all three opera- 
ting committees of which the Secretary 
is an investment officer. 


Dual System 


Our setup is designed for a dual sys- 
tem of supervision. Our Research divi- 
sion reviews industries and companies 
from the angle of the investment merit 
of individual securities. Our investment 
personnel and our Trust Investment com- 
mittee apply the material submitted by 
Research to individual needs of each 
trust and estate. 


The Trust Investment committee also 
reviews the acts and decisions of the 
officers of the Personal Trust depart- 
ment relative to purchases and sales or 
other action affecting assets of trusts, 
estates, guardianships, committeeships, 
pension funds, etc., passes upon such 
recommendations as may be made by 
officers of the department, and adopts 
policies as to purchase, sale, and reten- 
tion of securities based on its considera- 
tion of industry and company studies. 
It receives reports every two months 
from the Investment Officers regarding 
uninvested cash balances in accounts to- 
gether with explanations. It also passes 
upon the periodic reviews made by ofhi- 
cers of the department of the assets held 
in trusts. 


Each periodic review is presented by 
the investment officer in charge of the 
particular account, ordinarily in brief 
and simple form, starting with figures 
on original inventory value, current 
market value, and current income. This 
is followed by a tabie showing diversi- 
fication between classes of securities, 
after which come the comments. In the 


case of high grade bonds and stocks, 
we simply state that the individual issues 
are of high quality and suitable for re- 
tention. We may then briefly discuss 
individual securities which present a 
problem, and give our conclusion as to 
whether or not further retention or sale 
is advisable and ordinarily recommend 
a reinvestment for sale proceeds. 


The Investment Folder 


Appearing before the committee, such 
investment officer has the account in- 
vestment folder containing a synopsis 
sheet of investment provisions of the 
will or trust agreement and a cumula- 
tive record of investment deliberations, 
conversations with co-fiduciaries, lists 
of securities, records of purchases and 
sales, and other pertinent information. 
We have found these folders, kept up 
over a period of years, of invaluable as- 
sistance. Committee members have 
copies of the current review, which are 
simply carbons of the review typed in 
the folder, the account officer is ex- 
pected to be familiar also with the per- 
sonalities as well as the background and 
purpose of the account. 


For many years we have assigned both 
an administrative and an investment 
officer to each account with a clear defi- 
nition of the duties of each, no admini- 
strative officer discussing securities with 
a customer any more than an investment 
officer would attempt to discuss details 
of administrative problems such as ac- 
countings, terminations, etc. 


As a practical matter, a close rela- 
tionship will usually develop between 
either the investment officer or the ad- 
ministrative officer and the customer, 
depending on the customer himself. Not 
many of our women customers take a 
continuing interest in investments but 
many of our men customers work very 
closely with our investment officers. Ob- 
viously, in investment advisory accounts 
most customers are interested primarily 
in investments. Our Pension division 
presents an entirely different set-of prob- 
lems. 


In conformity with Federal Reserve 
regulations, we review each trust at 
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least once a year. The accounts sched- 
uled for review each month are sent 
to our Tabulating division and a setup 
run off by machine. Individual securi- 
ties are priced and computations made 
to show inventory and market price, 
market value, and income from each 
class of security, together with the per- 
centage figures showing the amount in- 
vested in bonds, preferred stocks, com- 
mon stocks, etc. and the sub-divisions. 
The review, made by the investment 
officer or his assistant, is then submitted 
to the Trust Investment committee. 


If he decides that, to bring an ac- 
count into line with the general policy, 
it is desirable to sell some high grade 
bonds and purchase high grade stocks, 
and that such action should be taken 
immediately, he may proceed without 
formal committee approval; he need 
only obtain approval of one of the com- 
mittee members. There have been very 
few cases where the committee subse- 
quently has reversed such action. All 
our investment officers have had long 
experience in securities and, instead 
of having so-called approved lists of 
securities, obtain their knowledge of 
whether or not a security is acceptable 
by a process of indoctrination. 


As to bonds, the problem is not too 
serious under conditions in recent years 
when Series “G” and other Government 
issues have constituted so large a pro- 
portion of our bond purchases. In the 
corporate field a number of high grade 
issues are consistently being purchased 
for pension funds which we all recognize 
as high grade, suitable for personal 





trust accounts if corporate issues meet 
the needs of the particular account. 
Municipal bonds are graded annually 
and purchases are confined for the most 
part to high grade issues. 


Research and Its Channeling 

Our Personal Trust department under- 
takes all the security research activities 
of the Bank in the Investment Research 
division. The head of this division is a 
member of our Investment Advisory 
Committee and sits in on the Trust In- 
vestment and Common Fund Investment 
Committee meetings so that he main- 
tains constant contact with problems of 
the department. Four officers supervise 
the work of senior and junior analysts 
specializing in various industries. Each 
group has a specific work schedule, to 
make sure that he periodically reviews 
a certain industry and reports findings 
to the Trust Investment committee. De- 
pending on the importance of the in- 
dustry and the size of our commitments 
he may make field surveys of a week 
or more. He also maintains continu- 
ing contacts with individual specialists. 
To avoid duplication, we have a number 
of rather informal arrangements by 
which we exchange information of mu- 
tual interest with investment firms who 
specialized in certain securities. 

When one of our analysts completes 
an industry study, he prepares a memo- 
randum to circulate among the invest- 
ment personnel. After Friday committee 
meetings we call in all investment per- 
sonnel for a brief talk by one of the 
investment analysts, at which time he 
answers questions. The committee pre- 


STUDLEY, SHUPERT & CO. 


INVESTMENT COUNSEL 


712 ProvipENT Trust BLpoG. 
PHILADELPHIA 3, PA. 
* RITTENHOUSE 6-3773 


24 FEDERAL STREET 
BOSTON 10, MASS. 
HUBBARD 2-6316 





viously will have recorded its attitude 
toward the particular industry and the 
leading individual companies in it and, 
with this as a guide, our investment 
officers formulate recommendations for 
the sale and purchase of securities in 
individual accounts. Furthermore, if the 
committee decides that consideration 
should be given to selling all our hold. 
ings of a particular security, each invest- 
ment officer will be given an I.B.M. list 
of affected accounts in his group. 


On securities received in new trusts 
and estates which are not regularly 
followed the trust or estate investment 
officer requests such information as he 
may require from the Research division. 
Frequently we inherit substantial inter. 
ests in close corporations and have to 
be prepared to participate in the man- 
agement through representation on the 
board of directors, if necessary. In such 
cases we draw on the services of other 
departments or of individuals and firms 
outside the bank. We often find that 
prospective customers whose estates are 
substantially invested in non-liquid and 
ing to make special fee arrangements to 
closely held business interests are will- 
insure the requisite amount and quality 
of management. Accordingly, while we 
are always mindful of the restrictions 
imposed by law on the acts of corporate 
trustees, we are equally mindful of the 
necessity, if we are to compete effective- 
ly, of maintaining flexibility to ad- 
minister estates and trusts in accordance 
with their varying needs. 


There are a few steps which I might 
recommend as being worthy of study. 
First the defining of functions of the 
directors’ committee. Most of our di- 
rectors are active business men whose 
time is much in demand. We think that 
we have relieved them of burdensome 
detail and instead have asked them to 
assist us in matters of policy where their 
judgment can be of greatest value. 


Second, segregation of administrative 
and investment functions and _ responsi- 
bility. Third, cooperation between the 
Trust department officials who discuss 
investments with the customers and the 
security analysts who spend their time 
in active research. 


Fourth, having Banking department 
vice presidents serve in rotation as 
members of the Trust Investment com- 
mittee. We in the Trust department have 
frequently benefitted from the viewpoint 
of a disinterested but friendly critic, and 
our associates in the Banking depatt- 
ment have obtained a closer insight into 
the Trust Department workings. 
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NEW TAX LAW 


(Continued from page 693) 


would still be no tax under 811(c). The 
act prefaces the portion of the para- 
graph pertaining to transfers subsequent 
to October 7, 1949, with the phrase 
“whether or not the decedent retained 
any right or interest in the property 
transferred,” and consequently a_ re- 
tained interest is disregarded for the 
purposes of that paragraph. Similarly, 
in the second of the above examples, 
the transfer is includible irrespective of 
whether or not X retained any interest 
or right in the trust property. Of course, 
it should be realized that the value of 
a retained reversion might still be sub- 
ject to tax under 811 (a) at its actuarial 
value. 

Each interest must be considered sep- 
arately. Assume that X transfers prop- 
erty in trust to pay the income to his 
wife for life, and upon her death return 
the principal to X if living and if not 
to distribute it to their son. X’s wife 
can obtain possession and enjoyment of 
her interest irrespective of whether or 
not she survives X, whereas their son 
cannot. Only the value of the remainder 
after the wife’s life estate is taxable. 


The Conference Report points out 
that Reinecke v. Northern Trust Co.., 
278 U.S. 339 (1929), is not applicable 
to trusts created after October 7, 1949. 
In that case, the Supreme Court held 
that a trust ending with or after the 
settlor’s death but not including any 
retained interest was not taxable. Under 
the act, such transfers are made taxable 
to the extent that the interests of the 
beneficiaries are conditioned on surviv- 
ing the settlor. 


In order to prevent avoidance of the 
survivorship rule, the act further pro- 
vides that a transfer will be included in 
the decedent’s gross estate if by the ex- 
press terms of the agreement possession 
or enjoyment of the property can be 
obtained only at the earlier to occur 
a — 


(1) the settlor’s death, or 


(2) some other event, which other 
event did not in fact occur during 
the settlor’s life. 


This rule, which is applied in the light 
of the factual situation existing imme- 
diately prior to the settlor’s death, is 
merely a variation on the first. 


Power in Third Person 


In Goldstone v. United States, 325 
US. 687 (1945), the Supreme Court, 


NovemBer 1949 


relying upon a reversionary interest in 
the insured, held an insurance contract 
taxable in the estate of the insured even 
though his wife had the power to term- 
inate the contract and receive the pro- 
ceeds during his life. The new law 
in effect overrules this case, at least 
in so far as the principles of that case 
are applicable to non-insurance situa- 
tions. A single exception to the condi- 
tioned-upon-survivorship rule is made in 
the case of a transfer in which possession 
or enjoyment is obtainable by a benefi- 
ciary through the exercise of a taxable 
power of appointment possessed by some 
person other than the settlor. 


In order to come within this excep- ' 


tion, the power must be in fact exercis- 
able immediately prior to the settlor’s 
death. Thus, X could transfer property 
in trust for his son, the income to be 
accumulated until X dies. If his wife is 
given a general power of appointment 
over the entire property, the trust will 
not be includible in X’s gross estate if 


ATTENTION: 


she survives him even though the son’s 
interest is conditioned on survivorship 
because of this power of appointment 
exception. 


Care must, of course, be used in the 
creation of a trust of this sort since if 
X’s wife predeceases him, the entire 
trust would be taxed in her estate under 
Section 811(f) of the Internal Revenue 
Code. The power would be extinguished 
by her death and since not exercisable 
in fact immediately prior to X’s death, 
the trust would also be taxed in his 
estate. This one device permitted under 
the act has little to recommend it and 
should be avoided unless there are ex- 
ceptional circumstances. 


H.R. 5268 presents a wide range of 
possibilities for creating irrevocable in- 
ter vivos trusts which will be exempt 
from estate tax. The estate planner, who 
carefully considers the tax advantage of 
such trusts, will find considerable com- 
fort in the provisions of the new law. 


Trustees of Estates, Colleges, 
Endowments and Institutions 


“The time-tested, successful, proven record of perform- 
ance of the mutual companies eliminates the great risks 


involved in selecting managers .. 
and pension funds. Trustees . 


. of endowment, trust 


..can be relieved of onerous 


administrative duties and investment responsibilities by 
reliance on such proven management. Economies in admin- 
istration and accounting are also valuable by-products not 


to be ignored. If... 


trustees are well advised, they will 


take advantage of the proven services of the many and 


varied mutual investment companies... . 


” 


—O. GLENN SAXON 


Professor of Economics, Yale University 


For information on how Mutual Funds can help you, 
write the Manager. 


MUTUAL FUNDS DEPARTMENT 


Recommendations based solely on your needs 


KIDDER, PEABODY ®& CO. 


Members New York Stock Exchange 


10 East 451TH STREET 


New York 17,N. Y. 









LTHOUGH 32 states now have the 

necessary enabling legislation, in 
only 21 states have trust companies 
seen fit to put Common Trust Funds in 
operation. Of a national total of 2976 
trust companies only 63 companies are 
now operating 75 Funds. With the ex- 
ception of Pennsylvania where 21 Funds 
are operated, there has been a notable 
lack of willingness to create and oper- 
ate Common Trust Funds, even though 
enabling legislation has been obtained. 


We cannot understand this failure 
because there are five most compelling 
reasons why a Common Fund is a 
“must” on every trust company’s pro- 
gram since such funds: 


(1) definitely reduce costs of opera- 
tion 
dovetail modern bank public re- 


lations programs 


(2) 


round out the trust solicitors’ 


sales-kit bag 


(3) 


(4) 
(5) 


help banks meet competition 


provide the ideal instrument for 
our trust clients. 


We have 70% of our trusts and guard- 
ianship accounts invested to some ex- 
tent in our Funds.* We further find that 
37% of our total trusts and guardian- 
ships are now fully invested in one or 
the other of our Funds, with no other 
securities whatsoever, thus giving us 
what might be termed finger-tip control 
over a substantial proportion of our 
accounts. 

In achieving this we have reduced the 
number of investment items in our 
trust department by 39%. This figure 
looms large when it is considered that 
our Funds today amount to only 14% 
of the total assets of our total trusts and 
guardianships. The saving in operating 
costs is so abundantly clear from every 
standpoint that we fail to see why any 
trust company management would not 


In address to New Jersey Trust & Banking Con- 
ference, Oct. 5, 1949. 

*Discretionary Fund established in 1940, Legal 
in 1944. 
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COMMON TRUST FUNDS- =~ 
Vecessity for Good Seta 





A. W. WHITTLESEY 


Vice President, The Pennsylvania Company for Banking & Trusts, Philadelphia 


consider the adoption of a Fund an ab- 
solute “must” if they are interested in 
reducing costs of operation. 


A Public Relations “Must” 


On all sides see evidences of 
banks making every effort possible to 
provide services for the small depositor 
and the small loan applicant. How can 
a bank dare follow an opposite policy 
in its trust department? 


we 


We realize that any bank without a 
Common Fund would not be interested in 
acquiring trust business of the “five and 
ten” type (by “five and ten” I mean 
$5,000. and $10,000.) However, it is 
the experience with all banks operating 
Funds that they are not afraid to ac- 
cept even the smallest trust accounts 
provided they will be entirely invested 
in a Fund and will pay the modern 14 
of 1% rates with specified minimums of 
$50. annually. We say, therefore, that 
a Common Fund is a “must” from the 
standpoint of public relations. 


From the angle of new business, we 
feel that any trust solicitor is sadly lack- 
ing the adequate tools if he does not 
have a Common Fund available for 
the sad fact of life is that there are 
fewer and fewer large trust accounts 
available. 


We have many times found that leads 
frequently result in disappointing finan- 
cial information, that a good client of 
the banking department is not as good 
a trust prospect as expected. What does 
a trust company do under such condi- 
tions where it does not have a Common 
Fund? Surely you cannot tell a valued 
banking client that you are not inter- 
ested in his trust account, and yet you 
dislike accepting business with an al- 
most certain factor of loss. Our new 
business solicitors have the -tools to 
work out an adequate estate plan with 
every prospect, regardless of size. 


For Large or Small Departments 


Obviously the Fund has its maximum 
usability in accounts of $50,000. or less 
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but a Fund can be vitally helpful in | hav 
larger situations too. Two years ago a 31, 
wealthy Philadelphian named our bank | ave 
as executor and trustee—a most desir. } diff 
able piece of business. However, on } oth 
examining the will we found that be. J sen! 
sides calling for the establishment of J por 
four six-figure trusts the will also pro. J gat 
vided for setting up seven miscellane. | tior 
ous trusts—one of $50,000., one of $25,. J gen 
000., one of $20,000., three of $15,000. | ary 
and one of $5,000. Without a Fund it 
is questionable how profitable the total 1 
business would have been. lish 
If there is any fear on the part of | mo 
any trust executives that the Fund is } the 
not a palatable form of trust invest. J nur 
ment to your clients or to your co-trus- ss 
tees, set that fear to rest. We find that | — 
clients and co-trustees in many cases 
like our Fund better than $50,000. 
worth, but more of that later. 
Protection for Customer and Bank 
In any community it would seem in- 
possible for any trust company withoul 
a Fund to compete successfully with one 
which has a Common Fund. But when 
we talk of competition we also refer 
to the prospect that if trust companies 
refuse to face their proper responsibili- 
ties to the community then some other 
medium is going to be found so that 
the citizens can be adequately taken 
care of from an estate management 
standpoint. State-operated Community 
Trusts are one threat but there are 
others. 
Already we have seen the wide ac: 
ceptance of life insurance options. To- 
day we are witnessing one of the most 
dynamic growths in investment trusts 
and the time may not be too far re 
moved when these two vast resources 
of capital may be teamed up in a C0 
ordinated program which may well re: 
sult in future medium-sized trusts by- 
passing trust companies entirely. This 
is not mere idle talk. We refer to the 
speech at the recent Mutual Funds Sales 
Trusts AND EstTATES | Nc 











Conference by Mr. Seymour A. Sutori- 
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Our most important consideration is 
that Common Funds provide the ideal 
instrument for the proper protection of 
our clients. Obviously participation in 
a broadly-diversified Fund provides 
vastly superior protection than is pos- 
sible when small accounts are individu- 
ally invested in a relatively few items. 
Many of the Philadelphia Funds are 
now in their tenth year of operation. 
There are seven Discretionary Funds 












pful in | having a combined value (as of August 
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other than Government bonds, repre- 

















COMPOSITE DIVERSIFICATION OF 7 DISCRETIONARY FUNDS IN PHILADELPHIA 
as of August 31, 1949 


Types of Securities 
Bonds & Cash 


Preferreds & Guaranteed Commons ~._......-.- 


Common Stocks _.... 
Fields of Investment 
U. S. Governments & Cash 


Utilities 
Railroads 


Industrials PaaS he ers a Se 


Financial 

Size ea 
Accounts Participating — 
Issues Held 





sary enabling legislation? We believe 
the reason that large companies have 
not more actively adopted Common 
Trust Funds is due to the present $50,- 
000. limitation. As to the smaller com- 
panies, it is our belief that they have 
held back by inadequacies of personnel 
to properly manage the investments in 
the Fund and, at the same time, keep 
abreast of both State and Federal regu- 
lations. Those of us who have operated 
Funds for a number of years believe 
that the operating and regulatory fact- 
ors are not serious. 

If these two surmises are correct we 
believe they can be corrected by two 
reasonable changes in the regulations. 
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CALIFORNIA-WIDE 
TRUST SERVICE 


Average 
41.2% 
25.5% 
33.3% 


31.1% 


atten 1.2% 


Municipals _ RE RTs re ee oe 


18.6% 
6.4% 
39.2% 
3.5% 


$24,143,263. 
ae 1188 


133 


High Low 
46.7% 31.2% 
29.9% 20.8% 
38.9% 26.9% 
42.9% 23.1% 

3.8% -0- 
24.0% 12.9% 
12.7% 0.3% 
44.2% 35.1% 
4.4% 2.6% 
$45,348,024. $ 1,309,775. 
2141 102 
186 83 


Speaking as an individual we would 


recommend that the 


Federal Reserve 


regulations be changed as follows: 


(1) the present limitation of $50,- 
000. be eliminated or at least 


raised to $100,000. 


(2) the regulations be amplified to 
permit the investment in Com- 
mon Funds of fiduciary-type ac- 
counts, where the trustee opera- 
ting the Fund is acting as agent 
for other trustees. 


There is just as much reason why a 
$65,000. or $85,000. account should ob- 
tain the full benefits of diversified in- 
vestment protection as there is for any 
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account of $50,000. In some cases it 
would be even more important for a 
$100,000. account to get the full diver- 
sification and reasonable income return 
of a Common Fund than for smaller 
accounts where, for tax reasons, it 
would be desirable to have investments 
solely in tax-free Municipal bonds. 


Central Funds for Small Banks 


With this restriction raised we are 
convinced that more of the larger trust 
companies would establish Funds be- 
cause there would be absolutely no 
question as to the over-all benefits not 
only to the trust company but also to 
its clients. From contacts with many 
officers of smaller trust departments we 
have been convinced for several years 
that very few, if any, will ever estab- 
lish Common Funds. Yet all of us recog- 
nize that the benefits of Funds should 
be made available to them. It should be 
very beneficial if they have the right 
to invest their trusts in the Funds of 
larger trust companies appointed as 
agents for the trusts which the smaller 
companies are handling. The very 
simplicity of the idea makes me person- 
ally feel that it is the answer to this 
vexatious problem. 


In the Pennsylvania statute there is 


EXPERIENCE 
IN CONNECTICUT 


WE OFFER Cooperation in 
Trust or Banking Matters 
based on our thorough 


knowledge of this territory. 


The STAMFORD TRUST Co. 


300 Main Street 


Branch Office at Ridgeway Shopping Center 
on Summer St. 


Stamford, Connecticut 


Member Federal Deposit Insurance Corporation 


a permissive right for a small trust com- 
pany to join with a larger trust com- 
pany in a co-trustee relationship. This, 
as we interpret it, would thus permit 
the smaller companies to use the Com- 
mon Funds of the larger company. How- 
ever, such an arrangement effectively 
solves the small trust company’s prob- 
lem only from the standpoint of the 
future and does not give relief on the 
much more pressing problem of the 
myriad of small accounts now on their 


books. 


We are firmly convinced that the 
adoption of this amendment would 
prove the greatest boon in the history 
of the trust business as far as the small- 
er companies are concerned and would 
give much greater assurance to regula- 
tory authorities, State and Federal, that 
the smaller accounts of the smaller com- 
panies would be obtaining a greater fact- 
or of investment protection than ever. 


A A A 


Annual Report Oscars 


In the recent Financial World analysis 
of Stockholder Reports for 1948, Girard 
Trust Co. of Philadelphia and Northwest 
Bancorporation of Minneapolis received 
awards as “best of industry” reports in 
the Trust Companies and National Banks 
fields respectively. Runnersup in this 
year’s contest were: City National Bank 
& Trust Co. of Kansas City, and First 
Security Corp. of Utah, rated second 
best, and First National Bank & Trust 
Co. of Tulsa and American Security & 
Trust Co. of Washington, D. C., as 
third bests. 


In analyzing the functions and fea. 
tures of corporate reporting, and the 
basis for selection of the best reports in 
each business group, Prof. Lewis H. 
Haney, of the New York University 
Graduate School of Business Administra. 
tion, remarked “the most common rea. 
sons for failure to win high recognition 
in the Financial World’s contest this 
year were as follows: 

1. No adequate comparative state. 
ments for balance sheets and income ac. 
counts. 


2. No sales or gross revenue figures, 


3. No operating expense or a lack of 
detail therein. 


4. No breakdown of inventories. 

5. No breakdown of property account. 

6. No statistical background material. 

7. No analysis of sources of income. 

. No separate accounting for sub- 
sidiaries. 

9. Charts not clear or too compli- 
cated. 

10. Undesirable tone of president's 
message or narrative. 


A A A 
N. C. Trust Assets Up 


Trust assets administeed by North 
Carolina state banks as of December 31, 
1948, totalled $221,533,012, according 
to the latest report of the Commissioner 
of Banks. At the end of 1947, the figure 
was some fourteen million less. These 
trust departments had gross earnings of 
$1,212,246 in 1948, compared with 
$1,068,451 in the previous year. 
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Personnel and Fee Policies 


Make Trusts Profitable 


ROBERT E. MacDOUGALL 


Assistant Vice President, Girard Trust Company, Philadelphia 








N the attempt to place the trust busi- 

ness on a profitable basis, great 
strides have been made in improving 
practices, but too little attention has 
been given to a study of our policies. 
Policies fundamentally determine 
whether the trust department makes or 
loses money. Methods or practices are 
important but only secondarily so. 

Therefore, in this discussion little 
emphasis will be placed on methods 
and practices because they have been 
well considered by others. In fact, one 
of the outstanding articles on this sub- 
ject was written by my colleague, Leslie 
A. Hoffman, in April Trusts AND 
Estates, entitled “Trust Department 
Economies.” Another illuminating arti- 
cle entitled “The Evils of Furnishing 
Free Services” appears in June 1947 
Trusts AND ESTATES, written by E. J. 
Schwalm. 


Vital Policies 


Here are some of the important mat- 
ters of policy that play a vital part in 
the conduct of the trust department. 

1. Is it our policy to retain first class 

personnel ? 

2. Do we in every case require strict 
scrutiny of new business and fee 
consideration before its accept- 
ance? 

3. Have we resolved to develop a cost 
analysis system and constantly to 
improve its accuracy and adapta- 
bility? 

4. Have we adopted fee schedules 

that are based on cost analysis, 

and are, therefore, compensatory? 

5. Have we instituted bugetary con- 
trol of expenses? 

6. Have we instituted a continuous 
study of fees on existing accounts 
to determine where increases are 
necessary ? 


Cheap Personnel is Expensive 


Most college students regard the trust 
business as stodgy and reactionary, with 
inadequate pay, slow advancement and 
ls 


Digest of remarks before 21st Mid-Year Trust 
and Banking Conference, N. J. Bankers Assn., As- 
bury Park, Oct. 5. 
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poor environment for well-rounded de- 
velopment. Robert N. Hilkert, vice 
president of Federal Reserve Bank of 
Philadelphia, says: 

“There is evidence that there are not 
enough qualified people entering (and 
staying in) banking to replace those who 
are leaving and who will be leaving. This 
means that the banking system is being 
weakened and not strengthened. And, if 
any field should symbolize strength, it is 
banking. Its strength, moreover, is derived 
from people and not from imposing build- 
ings and strong vaults. 

The trust business in general has yet 
to learn what industry long since has 
determined to be the case—that cheap 
personnel is the most expensive. We 
have too many men and women who are 
content (perhaps not satisfied) with 
a steady job, in pleasant surroundings 
on a low salary scale. Think of the 
effect these employees have on custom- 
ers, co-trustees and lawyers who deal 
with them in the management and ad- 
ministration of estates and trusts. 

Consider the lack of creative think- 
ing on the part of these employees, and 
all that accompanies stodgy, (if any) 
thinking. Think of the time our top 
executives have spent in trying to settle 
possible surcharge cases, largely brought 
about by poor judgment on someone’s 
part. Such a personnel policy is largely 
responsible for the all too frequent ne- 
cessity of going outside the bank for top 
executives. 


New Business Acceptance 


If in any case, regardless of size, 
trust service is needed and we are 
equipped to handle it, we should be will- 
ing, as a matter of policy, to accept that 
business, provided we can be certain 
that the fee arrangement will show a 
fair profit over the years. 

Profitable new business on a uniform 
basis can best be determined by a com- 
mittee (composed of the heads of the 
trust department) which will pass upon 
the acceptability of the business and 
the adequacy of the fees. This policy 
makes for uniformity of charges and 
eliminates promiscuous acceptance of 
new accounts by different officers in the 
trust and banking departments at vary- 





ing rates. There are two infallible tests 
to apply to the acceptance of new trust 
business: 
1. Can adequate services be rendered? 
2. Will the business be profitable? 


Most seasoned trustmen have long 
since learned the fallacy of accepting 
losing business today in the hope of 
being named executor. 

Philadelphia trust companies admin- 
ister only 23% of wills probated locally 
and only 46% of dollar volume. Trust 
companies are in competition with indi- 
viduals who can and do give personal 
attention to estate and trust affairs. We 
have become more efficient in operation 
but have a long way to go in improving 
our personnel relationships with co- 
trustees and beneficiaries. The starting 
point is a broad and enlightened per- 
sonnel program if trust business is to 
be placed on a profitable basis. 


A A A 


Is Trust Business Profitable? 


More than 56% of the trust depart- 
ments in the eleven Pacific Coast and 
Rocky Mountain states are reasonably 
profitable, according to a survey re- 
ported in Gilbert T. Stephenson’s cur- 
rent study in trust business entitled 
“Profitableness of Trust Business.” A 
questionnaire to the 144 banks listed in 
Trusts AND Estates’ 1948-49 Directory 
of Trust Institutions as having active 
trust departments in those states asked: 
“During. 1948, did your trust depart- 
ment show (a) a reasonable profit, (b) 
only a nominal profit, or (c) an actual 
loss.” Classified by size of department, 
here are the responses: 


7 
- a 
Size or Trust z & z & 2 7 
DEPARTMENT S32 23 Bs*%oe 
(MILLIONS) GES&E 2838S 
Net stiter 2 —_ — ] 
Ringer Oe 2 _ 6 17 3 3 
toe. 7 3 —-_ — 
S| ee ae aera : 3 | 1 
$10 to $50 __.._. aks 16 3 —- — 
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$100 te 4250 4 —_-_ —_ — 
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The Capitalabor Team 


Labor Pacts Can Penalize 
Out-of-City Plants 


Industry-wide bargaining penalizes the 
smaller non-urban plant and will check 
the trend toward decentralization, ac- 
cording to Henry H. Heimann, Executive 
Manager of the National Association of 
Credit Men. 


While such decentralization may be 
conducive to more efficient production, 
management may be expected to continue 
their larger plants in urban centers since 
skilled workers are more generally avail- 
able and nation-wide markets more ac- 
cessible. And Mr. Heimann continues: 


“Obviously the union officials would 
rather conclude an industry-wide bar- 
gain, but the smaller producer in the 
interior, non-industrial areas when sad- 
dled with the labor costs of industrial 
centers, may fall by the wayside, an- 
other blow for the small industries in the 
smaller centers of population. It makes 
competition more difficult and could in 
time doom the out-of-city small industrial 
enterprises.” 


Pensions and Prices 


While the general public is very sym- 
pathetic to the idea of pensions for in- 
dustrial employees, 65% of a cross sec- 
tion polled by Dr. Henry C. Link’s Psy- 
chological Corporation believed the ef- 
fect would be to raise prices. Many bus- 
iness men took the position that demands 
recently advanced by unions for new or 
increased pensions this year would re- 
quire higher prices and engender a 
further business recession. 


In a survey covering 5,000 interviews 
from coast to coast of the general public, 
two questions were asked: 

1. If the labor unions now ask for 
pensions that would cost as much as 
15% wage increase, do you think that 
the companies should grant these pen- 
sions this year? 

Thirty-three per cent thought such 
pensions should be granted this year, but 
43% answered “no.” Even union mem- 
bers were not overwhelmingly in favor of 
pensions this year since 29% were 
against, with 20% uncertain. 

2. If they do grant these pensions, 
what effect will it have on the prices of 
the goods they sell; will it mean higher 
prices, lower prices, or have no effect? 


Interesting is the fact that 60% of the 
union members polled believed pensions 
now would mean higher prices, 14% were 
uncertain, 23% thought they would have 
no effect, and 3% optimistically believed 
that additional pensions now would 
actually mean lower prices. 


NICB Survey Shows 
Group Insurance Trend 


Contributions by employees are re- 
quired in more than three-quarters of 
261 group insurance plans recently sur- 
veyed by the National Industrial Confer. 
ence Board. This contrasts with an earlier 
survey (1945) in which the Board noted 
that neariy half of such plans studied 
were paid for entirely by the employer. 
In eighty-six of these companies (45% 
or nearly half), the employer pays the 
same proportion of the cost for all the 
benefits included in the insurance pro- 
gram. It is noted that the company’s 
share of the cost under this type ranges 
from less than 10% to 100%, but with 
more than two-thirds of the companies 
paying 50% or more of the cost. Over a 
third of the companies support the entire 
cost of the program. 


The benefit for which companies con- 
tribute the largest share is life insur- 
ance. Companies as a rule contribute a 
smaller proportion of the cost for hos- 
pital and surgical benefits for their em- 
ployees than for other types of personal 
coverage. Over 40% of the companies 
with hospital and surgical benefits for 
employees’ dependents require the worker 
to pay the entire cost of this protection. 


One hundred and twenty-eight of those 
reporting on the point said that the plan 
had not been incorporated in the union 
agreement. Fifty-seven (26.4%), report- 
ed that they had reached an agreement 
with their unions on their plans. Most 
of the companies in this group, forty-one 
(19%), merely agree to continue the plan 
while only sixteen companies, or 7.4%, 
have made the complete plan a part of 
the agreement. Thirty-one companies, or 
14.4%, do not have a union in their es- 
tablishments. 


Charitable Giving 


A far greater amount than usual was 
given to the Community Chest in an up- 
state New York city this year by the 
employees of a large manufacturing com- 
pany — without it costing the employees 
a cent out-of-pocket. The Crouse-Hinds 
Co. of Syracuse arranged with its em- 
ployees that all who wished could work 
four hours on a Saturday at time and a 
half pay and the company would turn 
over the payroll to the Chest. With al- 
most universal assent, the employees 
turned out more production in those four 
hours than for any comparative previous 
period, and some $8,000 was paid over 
to the Chest with no deduction for with- 
holding and no cost to employees beside 
the time they glady contributed. 
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NEW MODEL PENSION PLAN 


COMMON TRUST AGREEMENT FOR SMALL CONCERNS 


HE duties of the corporate trustee 
in a pension plan normally differ 
little from those of any ordinary trust. 
Its position should be one of absolutely 
independent counsel, if it is to secure 
and maintain a place of high regard. 
Business executives should be made 
to know they will receive unbiased in- 
formation regarding all types of plans, 
whether or not there is need for a corpo- 
rate trustee. Corporate trustees are in 
a better position to promote this inde- 
pendent advice, if they will advertise the 
facts themselves and follow up their 
own prospects and not rely on others. 
Flexibility is the most advantageous ele- 
ment in a corporate trustee’s make-up, 
and it should always try to keep its 
thinking and advice along the same 
lines. 


To maintain the respect and leader- 
ship gained is going to require render- 


ing better and more useful services to 
more and more people. A corporate 
trustee should also be in a position to 
help management with problems which 
lie beyond the administration of retire- 
ment plans. 


Years ago, a manufacturer would pro- 
duce a product and then figure out how 
he was going to sell it. Today, he tries 
to figure out how he is going to sell all 
he can produce. In other words, produc- 
tion is no longer a problem of the aver- 
age manufacturer—except to produce at 
a lower net cost. The corporate trustee 
can be of great assistance to a manu- 
facturer by pointing out how an incen- 
tive plan, such as profit sharing, will 
help to lower that net cost. 


Union Demands 


The needs for trust service should be 
dramatized and continued to be sold 
during the lifetime of the trust, even 
unto the ultimate beneficiaries. Lately, 
the Unions have been doing quite a job 
of selling. Their demands indicate noth- 
ing short of a pay increase and a pen- 
sion plan, but industry has also indica- 
ted it has reached the bottom of the 
barrel so far as pay increases are con- 


From address before Financial Public Relations 
Assn., Chicago, Oct. 20. 
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cerned. Manufacturing industries on a 
nation-wide basis have expanded wages 
from 55c to $1.40, or nearly 150% in- 


crease. 


The President’s Fact Finding Board, 
however, found that industry should 
grant, and the Union should accept, a 
pension plan, to avoid as too inflationary 
a direct pay increase at this time. Their 
findings were undoubtedly correct in 
this respect, for if we analyze pensions 
they are, in reality, increased pay on a 
long term deferred compensation basis 
and therefore not inflationary in char- 
acter. 


Since the Inland Steel case, however, 
pension plans are subject to bargaining 
-—by unions and industry alike—and in- 
dustry should not take the Fact Finding 
Board’s statements alone as reasons for 
circumventing the Wage and Hour Law 
as they would undoubtedly then be in 
contravention of it. 


Management cannot afford to sit back 
and depend on time as a cure-all for the 
demands of labor. Some industries are 
even now looking to U. S. Steel and 
Ford Motor Co, to set the pattern for 
retirement plans for all industries, when 
we know that retirement plans should be 
tailored to the needs of individual in- 
dustries if they are to prove satisfactory 
in the years to come. 


New Models 


We. in Detroit, see and hear a lot 
about new cars every year as the auto- 
mobile manufacturers face-lift the old 
ones or bring out entirely new models. 
Their advertising campaigns are expert- 
ly handled to point out all of the inter- 
esting things about these new cars. 


Corporate trustees should also have 
new models or plans and bring out in- 
teresting facts concerning them. To be 
sure, old agreements need revising to 
bring them up-to-date but changed con- 
ditions may require an entirely new 
model or approach to the problem. Two 
years ago we brought out a new ar- 
rangement to help solve the problem 
of employers who could not afford to 
establish a fixed commitment type pen- 
sion plan. 


Usually most large plans _ resolve 
themselves into two types, either group 
annuity or self administered, or a com- 
bination of both. For every employer 
who can afford to establish either one 
of these types of plans, or the individual 
policy type plan, there are a thousand 
small employers who cannot afford even 
to start a fixed commitment type plan. 
We believe there is a real need for the 
services of a corporate trustee in help- 
ing these small employers to meet com- 
petition in today’s labor market. 


We accomplish this by grouping small 
concerns under a Common or Primary 
Trust Agreement and allowing each in- 
dividual employer to select the amount 
of contribution, eligibility requirements 
and formulae of distribution best suited 
to its own particular requirements, un- 
der a Supplemental Agreement. We es- 
tablished such a plan for the banks 
throughout Michigan. 


This same type plan has now been 
adopted by the Michigan Press Associa- 
tion for newspapers throughout _ the 
state and can readily be applied to all 
kinds of associations of this character. 


The Competition 


Corporate trustees are definitely not 
in the insurance business, nor should we 
enter that field; but we should continue 
to recommend insurance plans when 
it is advisable to do so. Corporate trus- 
tees, however, should always recognize 
that competition in the field of selling 
is apt to promote unsound retirement 
plans, thus doing perhaps irreparable 
harm to the whole pension field. 


At Detroit Trust Company we have 
always followed the policy of not soli- 
citing pension business outside _ the 
state. At first such solicitation was not 
advisable because of 16 (b) of the 
Wage and Hour Law with respect to 
overtime pay. We understand this is 
now to be eliminated by the new Wage 
and Hour Regulations. The solicitation 
of trusteeships under retirement plans 
by out-of-state trustees only adds fuel 
to the fire on the part of those who are 
advocating state laws preventing the ap- 
pointment of out-of-state executors. 
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One fundamental should not be over- 
looked by both insurance companies and 
out-of-state trustees. Capital is the life 
blood of industry and it can flow to 
other states, but it is not always possible 
for labor to do so. If corporate trustees 
provide all the services which they are 
capable of rendering to industries and 
the public within their own state, they 
will be too busy to notice whether the 
other fellow’s grass is even green. Re- 
tirement plans are not a commodity— 
but strictly a personnel problem. There- 
fore, the place of the corporate trustee 
should be one of local service. 


“Follow Through” 


It is good business form for the 
corporate trustee to follow through and 
render services beyond those of just 
the administration of retirement plans, 
in order to help the employer overcome 
problems which may arise as the result 
of installing a pension plan. 





















One employer in Detroit lost twelve 
of his key employees in one year, under 
the terms of his retirement plan. He 
knew they were to retire after five years 
in the plan, but failed to realize he did 
not have the caliber of men below them 
who could move up. To hire outside help 
is far from desirable for employee 
morale, and defeats one of the big ad- 
vantages of a pension plan. This same 
employer has now overcome his prob- 
lem by installing a screening system for 
all newly hired employees, to eliminate 
those who cannot be advanced. 



















We believe it is good business rela- 
tions, on the part of a corporate trus- 
tee, to tell the employer in advance of 
such problems, to insure future good- 
will. If corporate trustees will but fol- 
low through with the services they are 
capable of rendering to more and more 
people, they cannot help but build up, 
and retain, a place of respect and lead- 
ership under our free enterprise system. 

A A A 

New Booklet on Pensions 

Irving Trust Co. of New York re- 
cently published an outstanding book- 
let on “Employees Retirement Plan- 
ning.” Attractively printed, the 16-page 
pamphlet describes the principal types 
of retirement plans, the trustee’s func- 
tions in planning and administering this 
business, its investment policies and 
compensation. Realistic recognition is 
accorded the existence of group annuity 
and deposit administration plans which 
do not require the services of a trustee. 
In between is the area where an in- 
dividual trustee may be selected, and 
Irving offers its services as agent. 
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Overall picture of industrial and commercial exhibit in lobby of Fidelity-Philadelphia Trust 

Co. Almost 25,000 people viewed these exhibits during the five banking days of Pennsylvania 

Week (Oct. 17-22). Twenty-six displays, ranging from a Buick convertible and a five-foot 

battery for submarines, to hats, machinery and electronics, represented a cross-section of 
Pennsylvania products and services. 





Stephenson Addresses Council 


The Baltimore Life Insurance Trust 
Council of which George D. F. Robin- 
son, Jr. (vice president, Baltimore Na- 
tional Bank) is president has for some 
months had a committee at work study- 
ing the possibilities of enlarging the 
membership to include other related pro- 
fessions. 


At the regular meeting of the Council 
on October 19, 1949, John Z. Schneider, 
Manager, Connecticut General Life In- 
surance Company and Chairman of the 
Committee on By-laws, summarized the 
report of his committee with its rec- 
ommendation that the membership 
should be exposed to a full discussion 
of the subject by Gilbert T. Stephenson, 
Director of Trust Research Department, 
Graduate School of Banking, as the 
person best qualified through interest, 
knowledge and activity since the first 
Life Insurance Trust Council began. 


In his very interesting and detailed 
discussion of the subject, Mr. Stephen- 
son stated that the development of 
Estate Planning as a necessity under 
our present economy clearly indicated 
that the trend for the efficient opera- 
tion of the Council indicated the need 
for integration by a combined mem- 
bership of all professions having a com- 
mon interest in Estate Planning. He 
ventured the opinion that the indicated 
desire of the Baltimore Council to ad- 
mit attorneys to its active membership 
was a step in the right direction. 


Council Has Unique Program 


The Fort Worth Trust Council was 
honored at its first meeting of the 
season on October 17 with the appear- 
ance of Dean W. Page Keeton of Uni- 
versity of Texas Law School as the 
principal speaker. This year the Coun- 
cil is experimenting with what promises 
to be a very effective series of pro- 
grams, all based on a specific state of 
estate planning facts and designed to 
bring out the legal, tax, accounting, in- 
surance and trust problems inherent 
therein. 


Dean Keeton spoke on separate and 
community property in Texas. At the 
November meeting, the new Treasury 
Regulations will be discussed, and the 
following month state inheritance taxes. 
After the January recess, the council 
will hear an expert on trust administra- 
tion, then the subject of close corpora- 
tions, followed by “musts” in estate 
conservation. At the closing meeting on 
May 15, there will be presented the 
plan for the estate of the hypothetical 
Mr. & Mrs. Jones. 


A A A 


Settlement Options Discussed 


The October meeting of the Pittsburgh 
Life Insurance and Trust Council fea- 
tured the subject “Settlement Options in 
Life Insurance—What They Do and 
How They are Taxed.” The speakers 
were: Harold S. Brownless and M. Jay 
Ream. 
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A Trustman Takes 





A Look at Lawyers 


HE trustman has a right to expect 

from the lawyer: understanding— 
sympathy—wisdom. No one outside the 
trust business is better equipped than 
the lawyer to understand trust prob- 
lems. He is educated in the law. He 
knows human nature. He starts with 
knowledge of what a trustee must do 
in the administration of a particular 
estate. From that it is but a short step 
to convictions about what a trustee 
should do in all estates. 


The trustee should beware of quar- 
rels. But once in, he should have a 
lawyer get him out. If the trustee has 
too much litigation he is hard to get 
along with. If he hasn’t any, then he 
lives on a one way street and there 
isn’t any point in the lawyer’s bringing 
him business because he won’t ever re- 
turn the favor. 


If the trustee asks for advice too often, 
he doesn’t know his business. If he never 
asks, who does he think he is—a know 
it all? If he ventures a suggestion about 
a course of action, what is he trying 
to do? Practice law? Or getting between 
the lawyer and his client? If he ventures 
nothing but a call for help, is he always 
helpless? , 


Obviously, a trustee cannot be all 
of these contradictory beings all the 
time. He is neither all white nor all 
black at any time. I plead for him a 
tolerant understanding. And I contend 
the lawyer is, of all men, the man who 
ought to have such understanding. 


For the Defense 


When calls the trustee a 
“timid old fuddy-duddy,” the lawyer 
can suggest that maybe the old gentle- 
man is just being a “prudent man.” 
When an angry client calls a trustee a 
two-faced so and so, the lawyer should 
know “it ain’t necessarily so.” Every 
trustee has the face of Janus sometimes 
—seeing one right in the life tenant and 
looking at a conflicting right in the 
remainderman. A lawyer should be 
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among the last to jump to the conclu- 
sion that a trustee looking fore and aft 
is merely cockeyed. 


The lawyer knows a trustee has to be 
impartial, and why. He knows it is 
not always easy to make a man under- 
stand—when you disagree with him— 
that you are being impartial. The law- 
yer ought to know why a trustee is 
sometimes called a middle-of-the-roader. 
If two beneficiaries have diametrically 
opposed views and the trustee is in 
the middle, he is very likely to stay 
there—either from necessity or by agree- 
ment of the parties. He may really be 
a pussy-footer, but why in the name 
of charity can’t we just say he isn’t 
Houdini? 

If a trustee could drill an oil well 
prudently and get rich quick; if a 
trustee could buy stocks, prudently, on 
margin and have them go up, he would 
doubtless be popular with the benefici- 
aries—but he would certainly be in 
Dutch with the Bar. Before the well 
was down—before the stocks were up 
—the trustee would be in court, just 
a hop, skip and jump away from jail. 

These hazards of trusteeship the law- 
yer knows. If a spendthrift daughter 
cannot get money from the trust be- 
cause Papa said “No,” the lawyer can 
explain why. If some awful woman is 
making a monkey out of Mamma’s 
“nice young son,” causing him to dis- 








Janus-like trust officer must view life tenant 
and remainderman alike. 










sipate his inheritance, the lawyer can 
explain that a trustee is not the same 
thing as a guardian. 


The lawyer really has a ringside seat 
at most family fights. Going one step 
further, the lawyer can take over the 
job of the referee. Certainly the deci- 
sions of the third man in the ring 
ought to be better than the opinion of 
the man on the street. A fortiori, they 
ought to be better than the opinions 
of that foggy old fossil from the trust 
company who had the nerve to say the 
money could not be distributed before 
Aunt Hattie died. That “crazy idea” was 
what really started the fight. And if 
the decision is protested and has to be 
settled judicially by the boxing commis- 
sioner, the answer cannot satisfy every- 
body and probably won’t entirely please 
anybody. 

It’s just unfortunate sometimes for 
the client that the mistakes made by 
a Judge are so final. When he speaks, 
the argument stops. When a trust offi- 
cer speaks, the argument only starts. 


For all these reasons, or reasonable 
facsimiles of reasons, I think the trus- 
tee has a right to expect from the law- 
ver quite a lot of understanding. 


Sympathy Needed—and 
Wisdom, Too 


The average professional trustee 
would like the advantage of a presump- 
tion that he is innocent until proved 
guilty: in short, would like to start out 
with the benefit of any reasonable doubt. 
A lawyer should recognize faster than 
anyone else how hard it is for a crea- 
ture of flesh and emotions, who has been 
handling other people’s money for 4 
lifetime without drawing life in the pen, 
to respond quietly to a charge of skull- 
duggery. An attorney who starts his 
conversation with a direct quotation 
from his client to the effect that the 
trustee is a double-dealing horse thief, 
is likely to promote not harmony but 


discord. 


Finally, a trustman is not being ut- 
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reasonable if he expects from a lawyer 
that “virtue of the speculative intellect” 
which Aristotle calls “practical wisdom.’ 
He expects “a true and reasoned. state 
of capacity to act with regard to the 
things that are good or bad for man.” 


Business or Profession? 


Is a trustee predominantly a business- 
man or essentially a professional man? 
He must be objective about what he 
does. He must have a professional de- 
tachment that keeps him from confus- 
ing his personal rights and his fiduci- 
ary duties. He must have enough busi- 
ness capacity to make prudent decisions 
about the trust assets. Like the practic- 
ing lawyer a corporate trustee needs 
and has a code to guide conduct. 


When the Bar declares that lawyers 
“should avoid charges which over-esti- 
mate their advice and services, as well 
as those which under-value them,” the 
layman says “Amen” to the first half 
of the commandment. But the corporate 
trustee says “Amen” to both halves, 
knowing that both shoes fit its own 
feet of clay. Both are on common ground 
in dealing with the problem of charges 
and each can have for the other sym- 
pathy and understanding. 


The code of the lawyer, unlike that 
of Karl Marx and the tax collector, says 
that “ability to pay cannot justify a 
charge in excess of the value of the 
services, though the client’s poverty may 
require a less charge, or even none at 
all.” This puts the lawyer and the corpo- 
rate fiduciary on common ground again 
—as quasi-public servants. Both deal in 
services. The lawyer’s is advisory, the 
trustee’s, custodial and managerial. A 
quotation from a professor of law, W. 
Barton Leach, seems apt at this point: 

“The competent drafting of wills is a 
difficult business which offers only austere 
rewards. The monetary compensation in 
this type of practice is usually not ade- 
quate to the training and effort required. 

Often enough the virtues or vices of a 

will do not appear until the draftsman has 

been long under the sod. No beneficiary of 

a well drawn will is likely to strew orchids 

upon his grave, whereas defeated claimants 

under ill drawn wills are sure to heap 
imprecations upon his memory. But the 
counselor who leaves behind him a will 
book which succeeds in placing property 
where his clients wish it, without - those 
uncertainties as to validity and ambigui- 
lies as to meaning which breed litigation, 
can sleep the eternal sleep in the com- 
forting knowledge that he has upheld the 
finest traditions of the craft.” 
_To this paragon of the legal profes- 
sion—this exemplar of practical wis- 
dom—all of us in the trust business pay 
honor; remembrance of his work warms 
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our hearts. The memory that makes us 
sleepless is that of the occasional instru- 
ment drawn too hastily and without due 
care. Let me cite but one of these—a 
rare case because there was no wisdom 
in it. In effect the will said this: 


I, John Doe, own nothing but the X 
family company. I want you, my trustee, 
to give to my cousin Tillie all the money 
you can possibly get for that business. 


P.S. I forgot to tell you that I gave 
the President of the company an option to 
buy my stock, the price to be what Uncle 
Sam says it is worth for taxes. That op- 
tion is to be good for six months after 
the tax is finally determined which means, 
of course, long after you will have to 
pay it. I hope this won’t be too discon- 
certing. While you have my complete con- 
fidence I am leaving you, nevertheless, 
along with all this responsibility two co- 
trustees: one is my old friend Question- 
mark, President of the X Company who 
holds the option to buy, and the other 
is my old friend and counselor, Quill, 
who drew this will. 


Yours faithfully, 
John Doe, 
The Prankish Testator. 


& & & 


LAWYER LOOKS at TRUSTMAN 


‘ Describing himself as “a convert to 
a strong belief in the advantages of 
‘institutional care,” Stephen A. Mit- 
chell, member of the Chicago law firm 
of Bishop, Mitchell and Burden, criti- 
cized trust companies for falling into 
the same sin as lawyers in promoting 
their own self-interest. In an address 
before the trust departmental session of 
the Financial Public Relations Associa- 
tion he stated that beneficiaries of trusts 
would be better served by both groups 
arriving at less of a feeling “that law- 
yers and trust officers are in some kind of 
contest with each other.” 

Mr. Mitchell objected particularly to 
arrangements whereby corporate trus- 
tees channel business to a few selected 
attorneys. In such cases, the clients 
are not getting the benefit of unbiased 
advice. “Actually, the heaviest loser is 
that indispensable third party, the set- 
tlor, beneficiary or testator.” 

Mr. Mitchell’s belief in the advantages 
of the institutional trustee is based on a 
feeling that “qualified trust companies 
should be entrusted with the care and 
responsibility for funds and property 
and the general run of cases where finan- 
cial trusts are to be discharged.” Ad- 
vantages of this sort of institutional care 
of trust funds, he remarked, outweigh 
the disadvantages. With some exceptions, 
lawyers should not act as executors or 
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trustees because of the lack of qualifi- 
cations of the average lawyer. 

“IT venture the prediction,” he said, 
“that a majority of lawyers in my gen- 
eration (the speaker is 46) and a ma- 
jority of younger lawyers are or will 
become convinced that the client-trust 
company relationship should be encour- 
aged and is in their client’s best inter- 
ests. 

“Confidence grows in a_ lawyer’s 
mind,” he continued, “when he knows 
a solvent, collectible institution is taking 
responsibility for his client’s property.” 
He cited individual trustees who have 
been judgment proof, and wasted clients’ 
trusts. 

Mr. Mitchell urged cultivation of the 
good-will of younger attorneys and said 
that attorneys should be grateful for 
the many studies of the effects of taxes, 
marital deduction allowances, and wills 
and trusts which trustmen had made 
available in pamphlet and other form 
to attorneys. 

“Something would be gained,” Mr. 
Mitchell said, “if trustmen would separ- 
ate their selling points into two classes: 
Those upon which there is very little 
conflict with lawyers’ activities, and 
points upon which there is overlapping, 
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such as tax matters, joint tenancies and 
legalistic factors that the lawyer tends 
to regard as his province.” 


As a constructive development, he 
urged more contacts between trust exec- 
utives and members of the Bar to dis- 
cuss grievances and work out mutual 
problems. Prejudicial viewpoints reflect 
no credit on either side, Mr. Mitchell 
concluded. 


& A & 
39 Life Trust Councils 


During the past association year six 
Life Insurance and Trust Councils were 
formed, according to the report by Max 
M. Margolis, C.L.U., chairman of the 
Committee on Relations with Trust Off- 
cers, National Association of Life Un- 
derwriters, at the association’s recent 
annual convention in Cincinnati. These 
Councils are in Beaumont, Galveston, 
Houston, San Antonio and San Angelo, 
all in Texas, and the Tampa Bay area 
in Florida. Noting that this brings the 
total of Councils in the country to 39, 
Mr. Margolis expressed appreciation of 
the fine cooperation received from the 
Trust Division of the American Bankers 
Association. 


A A A 


Trachtman Addresses Council 


Joseph Trachtman, New York legal 
editor of Trusts AND EstTaTEs, ad- 
dressed the Philadelphia Life Insurance 
and Trust Council on October 27 on the 
subject: “Estate Planning and the New 
Regulations.” Mr. Trachtman is the 
author of the monograph “Estate Plan- 
ning, 1949 Edition,” recently published 
by the Practicing Law Institute of New 
York, and conducts the Fall Course on 
Estate Planning in the Graduate Divi- 
sion of New York University School of 


Law. 






Again Holds Estate Forum 





Mercantile National Bank at Dallas 
conducted its annual series of forums on 
Estate Planning last month. Arranged 
primarily for the prospect, the four 
weekly evening sessions were as fol- 





lows: 

Oct. 4: Trusts in Estate Planning, by 
W. D. Baker, vice president and trust 
officer, Farmers & Merchants National 
Bank, Los Angeles. 

Oct. 11: Federal Estate and Gift 
Taxes, by Iverson Walker, of Carring. 
ton, Gowan, Johnson and Walker, Dallas. 





Oct. 18: Life Insurance in Estate Plan- 
ning, by Dr. Edwin H. White, director 
of Advanced Underwriting Division, In- 
surance Research & Review Service, In- 
dianapolis. 

Oct. 25: Planning an Estate, by a 
panel consisting of A. R. Jaqua, director 
of Institute of Insurance Marketing, So. 
Methodist Univ.; Wiley Johnson, of 
the Carrington firm; and Arthur H. 
Drebing, trust officer of Mercantile Na- 
tional. 

Transcripts of the proceedings will 
be made available by the bank after 
December Ist. 


A A A 





New Vermont Trust Division 


The Trust Division of the Vermont 
Bankers Association was organized re- 
cently, pursuant to authorization by the 
association at its annual convention in 
June. H. F. Ordway, trust officer of 
the Howard National Bank and Trust 
Co., Burlington, was elected chairman. 
E. O. Johnson, trust officer of Montpelier 
National Bank, was chosen vice chair- 
man, while E. D. Steele, trust officer of 
Franklin County Savings Bank & Trust 
Co., St. Albans, was named secretary- 
treasurer. 
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STAMFORD 
BANKS 
Go TO 
THE FAIR 


The thousands of visitors to the Stam- 
ford (Conn.) Exposition of Progress 
were intrigued by the “Yesterday and 
Today” exhibit arranged jointly by the 
seven clearing-house banks. During the 
Exposition week in September the rep- 
lica of a banking office of the Gay 
Nineties era, adjoining which was one 
of a modern banking department, proved 
to be one of the most interesting fea- 
tures among more than a hundred at- 
tractive booths. 


The bank committee made an attic-to- 
attic survey to obtain the costumes for 
the “president” and “clerk” who were 
always in attendance to provide atmo- 
sphere and answer questions. In addi- 
tion to giving a living tableau effect, 
their presence and geniality added a 
human touch that brought smiles as 
well as compliments and convinced 
visitors that bankers are anything but 
stuffy. This had previously been attested 
by the carnival spirit in which mus- 
tached, goggled and dustered officials 
of the seven banks advertised the Fair 
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Whiskered, dustered and goggled bankers at Stamford Exposition of Progress 


on opening day by riding around town 
in two antique autos from the James 
Melton collection. 


The contrast in facilities and services 
of old and modern banking was visually 
demonstrated by the machines, equip- 
ment and chart of services shown in 
the Bank of 1949. A combined state- 
ment of condition on the wall showed 
increase of assets from three to 132 
million dollars. There was hardly a 
youngster who did not want to twirl 
the dial to open the miniature safe-de- 
posit vault, or an adult who failed to 
exchange smiles with the fine-looking 
proxy-president and have their memory 
stirred by his “high silk” and diamond 
pin or the old hand-cranked wall tele- 
phone, the elevated bookkeeper’s stool, 
Boston ledger desk, and gas _ light 


Old-time bank exhibit at Stamford Exposition of Progress 





chandeliers of the Bank of 799. 


A colorful booklet, carrying out the 
theme “Banking—Yesterday and Today,” 
related the progress of bank service to 
the community and country, pictured the 
old and new quarters of each participa- 
ting bank, listed present services and re- 
lated the increase from a total of thirty 
employees fifty years ago to well over 
three hundred today, of which nearly 
half are women. The brief text con- 
cluded with an expression of thanks for 
the confidence and custom that made 
this progress possible. 


A A A 


To Lecture on Missing Persons 


Marking his silver anniversary in 
the business of finding missing persons, 
Daniel M. Eisenberg, president of Trac- 
ers Company of America, New York, 
has planned a ten-week lecture tour that 
will carry him before bar associations 
and other lawyer groups throughout the 
country. The well-known investigator, 
who recently found his 300,000th miss- 
ing person, will discuss many aspects of 
the part played by the legal profession in 
the search for the missing, highlight- 
ing his talks by examples from his files 
of law cases which depended upon the 
finding of a key figure. 


Mr. Eisenberg will present a picture 
of how a missing persons agency ties 
in with the practice of law. His organ- 
ization has been successful in locating 
85 per cent of the people sought by 
lawyers, including missing stockholders 
(a steadily increasing hunt), heirs, wit- 
nesses to wills, state-jumpers, debtors, 
persons needed for solution of real 
estate problems and technical kidnap- 
pings connected with custody cases, as 
well as the usual missing husband, wife 


or child, 
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FOREST 
LANDS 


(Continued from page 701) 


time. When the contract was finally 
terminated the operating company was 
broke, the president of the firm had dis- 
appeared, the timber was ruined, and 
the heirs were both angry and penniless. 


A timber tract that is held for invest- 
ment or for other reasons frequently 
presents problems which require techni- 
cal knowledge for their adequate and 
economical solution. Maps are a mini- 
mum need in the management of timber 
and they are secured in several ways. 
Those based on aerial photographs have 
been used by foresters for twenty years 
and are becoming very popular. 


Aerial photographs are expensive but 
the expense is increased and utility of 
the photographs decreased by lack of 
competent advice. The trustee of another 
timber interest had previously pur- 
chased an aerial photographic job for 
an engineering project. The same firm 
photographed the timberlands using the 
same scale, the same filters, during the 
winter season, tied the photographs to 
the same kind of control points and 
made the same sort of mosaic. 


The result was beautiful but almost 
useless. The scale was unnecessarily 
large, increasing the cost; the filter used 
weakened the definition; the winter 
photographs made it look as though no 
hardwoods were present, (to show hard- 
woods, pictures must be taken in the 
summer or fall before the leaves are 
off.) The fire towers on the property 
should have been definitely located by 
the ground survey so the photographs 
could be used in fire prevention and sup- 
pression. Finally, it is not a mosaic that 
is needed for most forestry work but 
steroscopically-paired contact prints 
which can be used for interpretation 
and as an aid in volume determination. 
This job cost twice as much as a good 
usahle job should have cost. 


Cruises and Appraisals 


A timber cruise is a report which 
gives the volume of timber on the prop- 
erty. An appraisal gives the appraiser’s 
idea of its value. Be sure you need a 
timber cruise before you retain a con- 
sulting forester to do the job. Talk with 
him before you make a decision. Many 
firms make a business of cruising. Some- 
times they are not foresters, know little 
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or nothing about forest growth and 
management and the things that really 
influence the value of the timber prop- 
erty. Give the consulting forester an op- 
portunity to take a preliminary look at 
your property and understand your 
problem. 


I saw a job done by a firm of cruisers 
that looked superlative. The report was 
a well-typed, beautifully bound volume, 
gold lettered and all but tied in satin 
ribbon. It listed every species of tree on 
the property, gave the volume and 
seemingly was all that could be desired. 
But the estimate was given in ten acre 
blocks selected by an unknown method. 
Neither map nor index accompanied the 
book. The ten acre blocks were literally 
lost in the woods. The total volume was 
probably correct but all other figures 
were useless. 


Unless you ask for and pay for a 
100% estimate you will get an esti- 
mate based on samples. The sample, 
large or small, is based on definite 
mathematical principles. The small tract 
should be given 100% examination; 
10% or as low as 5% is ample for 
very large tracts, but both are inade- 
quate and inaccurate when applied to a 
small fraction of it. A forester who 
cruised a holding of 400,000 acres in 
North Carolina on the basis of a 10% 
cruise was bitterly criticized by the man 
who retained him because his report 
made no mention of a tract of virgin 
pine which covered 400 acres. To have 
included it would have given far too 
high a result for the property as a 
whole, for it was 1% of the area actu- 
ally cruised. 


Costly Short-Cuts 


Before deciding between a timber 
cruise or an appraisal tell your consult- 
ing forester what you need, and more 
important, why you think you need it. 
See if he can suggest an alternative. 
Agree on a set of specifications and 
standards that will meet your require- 
ments, then let him do the job and in- 
sist that he take sufficient time. He must 
get the data from the property. 


The trustee of an estate (his grand- 
father’s) learned that among the assets 
was about 500 acres of timber. Through 
a county agent he asked an extension 
forester about it. He also asked a con- 
sulting forester for a cost estimate on 
handling the disposal. Now that is virt- 
ually impossible; there are too many 
unknown quantities, not the least of 
which is the weather! The extension 
forester agreed to teach the executor a 
little about estimating timber so he 


could personally complete the job. 
Actually about three hours were spent 
on the property. The extension forester 
put a price on the property. 

A local lumber operator offered ex- 
actly this figure for the timber. It would 
have been accepted, with all the heirs 
agreed, but before the acceptance was 
signed the trustee died. This delay was 
indeed fortunate. In the year or more 
before the new trustee was ready to 
proceed the lumber operator doubled his 
offer. Then a consulting forester was 
called in. When told of the conditions 
under which the examination was made 
and that no one had looked at it since 
the three hour examination, he refused 
to go ahead until a new and adequate 
examination was completed. The prop- 
erty was finally sold for a little more 
than three times the original price put 
on it. 


Avoiding Second Cost 


The trustee of a much larger property 
sold the standing timber over and above 
certain sizes, on the basis of a timber 
cruise. The logs cut were individually 
scaled by the trustee’s own scaler. Every 
precaution was taken to assure an ac- 
curate scale and that the landowner se- 
cure every dollar he should. But when 
the timber was cut a new problem arose: 
What should be done with the land? 
When the timber was cut the value of 
the cruise was gone. There was no data 
on the rate of the growth by species and 
sites. 


In order to sell the property the courts 
required an appraisal of the tract by a 
competent consulting forester. The 
timber cruise was a highly competent 
job and the forester was perfectly capa- 
ble of studying growth rates of timber 
below commercial size, but he was not 
permitted to do so under limitations im- 
posed by the trustee. The result was that 
all the work done was of no utility in 
the short space of three years. The cost 
of the newly required appraisal was 
far greater than the cost of the original 
job. The purely physical job of getting 
over the property was made more diffi- 
cult, for the tops of the cut trees were, 
in places, so close together and inter- 
locked that it was necessary to cut a 
path through with an axe. Reproduction 
counts were slow and expensive. Most 
of this second cost for appraisal would 
have been avoided if the plans of the 
trustee had been discussed with the 
forester who made the first report. The 
additional cost of an adequate appraisal 
would have been very small if it had 
been made at the time the timber was 
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cruised. The trustee would have had 
all the data on which to make his timber 
sale and also the appraisal report needed 
to secure court approval of the final 
sale of the land. 


Quality, Size and Growth 


If you feel you must get a timber 
cruise be sure you know how to inter- 
pret it and apply the results. The utility 
of a timber cruise is severly and defi- 
nitely limited. 


In another estate the cruiser selected 
agreed to make a “bonded cruise” but 
the executors knew neither how to buy 
a cruise job nor what to do with one 
when they got it. It is virtually impos- 
sible to collect on the bond, for a cruiser 
is normally conservative and he can 
further reduce his estimate enough to 
make certain the timber volume he re- 
ports will be below the cut. 


The cruiser turned in his report show- 
ing the volume of timber on the prop- 
erty in two inch diameter classes and 
separately, at the request of the execu- 
tors, gave them a conservative average 
price being paid for local timber. The 
executors multiplied the volume of tim- 
ber reported by the average price and as 
the offers were a little higher they made 
a sale. While the average price was a 
true one, the timber sold was far better 
than average in every way. Furthermore 
the executors, entirely ignorant of tim- 
ber contracts signed a contract of sale 
which seriously reduced the value of the 
timber growing rights. Soon after the 
sale was consummated the buyers were 
granted ar. extension of the time allowed 
for removal of the timber, upon pay- 
ment of a nominal fee. 


$100,000 or $24,000 


When the executors decided to sell the 
rights to grow timber on the land some 
of the heirs asked for additional in- 
formation and a consulting forester was 
called in. A quotation from a letter com- 
menting on his findings gives the story: 


“The pine timber was sold for $20,500 
cash plus $3,333.50 for an extension of 
three and one-third years . . . On a con- 
servative basis the value of the pine timber 
in 1944, the date of the sale, would easily 
have exceeded $100,000. This is figured 
at only $10 per thousand and three thous- 
and board feet to the acre. Actually the 
stand probably averaged between four and 
five thousand feet per acre. Today this 
same timber would easily be worth be- 
tween $25 and $30 per thousand. 


“As regards the extension of time:—one 
of the largest timber owning and growing 
companies in this vicinity receives 10% of 
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the original purchase price for each year 
the timber cutting contract is extended. 
This is figured to cover the fast growth 
of the relatively small pine which is being 
cut today . . . By holding the cutting back 
to the last years of the contract a gain 
of between 25% and 30% in the volume 
of the timber acquired was obtained. The 
growth alone was sufficient to cover the 
entire cost of purchase and the cost of 
extension . . . The same situation or even 
worse exists in the hardwood areas. Here 
too all the timber was bought for $12,000. 
. .. On many areas there were a dozen or 
more trees per acre with diameters of 30 
inches and more. The gum was veneer 
grade worth $100 or more per thousand. 
The oak was stave and flooring grade 
worth up to $60 per thousand.” 


But that is not all. By selling the trees 
to a very low ‘diameter the executors 
have reduced the value of the surface 
rights from $25, to about $10 or $11 
an acre. It would take between fifteen 
and twenty years to restore the values 
lost through ignorance of timber growth, 
volumes, and marketing. If fires should 
sweep the property the period for re- 
storation might be extended indefinitely. 


A Regenerative Asset 


The forester’s recommendations and 
report are merely the beginning of his 
work, for forestry is a continuous cycle. 
The land is bought, the trees are planted, 
cared for, protected, thinned, cut, manu- 
factured into lumber or some other 
product, the product is sold, and the 
cycle begins again with the planting of 
the seedlings or natural regeneration. 

Prudence and wisdom require that 
your consulting forester participate in 
any negotiations that concern either 
the timber or land. If you sell the timber 
only, insist that he inspect the cutting 
so that the buyer lives up to the cutting 
contract. Give him authority to enforce 
the contract and support him in his 
efforts to enforce it. Do not agree to 
verbal modifications of the contract un- 
der any circumstances and permit writ- 
ten modifications only when the modifi- 
cation is recommended and agreed to by 
your consulting forester. One change 
which may seem insignificant to you 
may upset the whole balance you have 
achieved by your careful management 
of the estate. 


There is no reason to get that sinking 
feeling when you find some plantations 
and timberland in the assets of a man 
you have always felt was a good smart 
business man and a shrewd investor. 
The probabilities are that he knew ex- 
actly what he was buying and why he 
bought it. 


A AA 
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CALIFORNIA 


Sacramento—At this office of AMER- 
ICAN TrRusT Co., Vern R. Walker was 
promoted to trust officer. 

San Francisco — 
Vice President El- 
liott McAllister 
will become pres- 
ident of the BANK 
OF CALIFORNIA N.A. 
at the close of the 
year, succeeding 
James J. Hunter. 
Mr. McAllister has 
been with the bank 

ELLIOTT MCALLISTER for thirty years 
and came up through the foreign depart- 
ment. Mr. Hunter passed the retirement 
age several years ago, but agreed to stay 
on at the request of the directors. 





GEORGIA 


Atlanta—Two former office boys have 
been elected to high positions in one of 





F. E. MEWBORN 


J. BENJAMIN MOORE 


the South’s largest banks. R. Clyde Wil- 
liams, president of the First NATIONAL 
BANK, announced that Fay E. Mewborn, 
who has been trust officer since January 
1944, has been elected cashier, and J. 
Benjamin Moore, promoted to trust offi- 
cer. 

Mr. Mewborn, a graduate of Emory 
University, Atlanta Law School, Atlanta 
Chapter of the American Institute of 
Banking and the Graduate School of 
Banking at Rutgers University, entered 
the employ of the First National in 
1924. He is at present an instructor in 
the Atlanta Chapter of the A.I.B., treas- 
urer of the Life Insurance and Trust 
Council and a member of the Committee 
on Trust Affairs of the Georgia Bankers 
Association. 

Mr. Moore also entered the employ of 
First National as an office boy in 1927. 
He is a graduate of the A.I.B. and the 
Woodrow Wilson College of Law, being 
admitted to the Bar in September, 1949. 


ILLINOIS 


Chicago—Benjamin Daidone has been 
promoted to assistant trust officer of 
CENTRAL NATIONAL BANK. 
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Chicago—George F. Sisler, assistant 
cashier, has been appointed to head the 





GEORGE F. SISLER Harry G. DUNTEMANN 


new business department of the First 
NATIONAL BANK; Harry G. Duntemann, 
assistant cashier, has been placed in 
charge of the advertising department. 


Chicago—NoORTH- 
ERN TRUST Co. 
elected Don H. Mc- 
Lucas a vice pres- 
ident in the trust 
department, to as- 
sist in general ad- 
ministration. Mr. 
McLucas, an at- 
torney in the legal 
department, came 
to the bank in 1937. 





Don H. McLucas 


INDIANA 


Vincennes—James W. Prather became 
president of the SEcuRITY BANK & TRUST 
Co., succeeding the late Laurence F. Sul- 
livan. Robert C. Hill was made vice pres- 
ident and trust officer. 


KANSAS 


Topeka—Robert C. Guthrie has been 
eelected assistant trust officer of the Na- 
TIONAL BANK OF TOPEKA. He was form- 
erly a vice president of Estes & Co., 
Topkea investment firm. 


KENTUCKY 


Louisville—Mene- 
fee Wirgman, pres- 
ident for 19 years 
of the CITIZENS FI- 
DELITY BANK & 
Trust Co. and its 
predecessors, was 
elected chairman of 
the board. W. R. 
Cobb, heretofore an 
executive vice pres- 
ident, is made vice 
chairman, and Lee P. Miller. becomes 
president. Mr. Miller became auditor of 
the Fidelity Trust Co. in 1911. When that 
bank consolidated with the Columbia 
Trust Co., he was made secretary of the 
consolidated company and later a vice 
president. In 1944, when the Citizens 
Union National Bank consolidated with 
the Fidelity and Columbia Co., Mr. Mil- 





LEE P, MILLER 














ler was made a vice president, later be- 
coming executive vice president. Mr. Mil- 
lr ies charman of the taxation committee 
of the American Bankers Association, 
and of the legislative committee of the 
Kentucky Bankers Association. 


MINNESOTA 


St. Paul—R. O. Bishop became pres- 
ident of the AMERICAN NATIONAL BANK 
to sueceed China R. Clarke, recently re- 
signed. Mr. Bishop has been a first vice 
president and a director since he came 
with the bank in 1948. Prior to that he 
was a supervising examiner for the Fed- 
eral Deposit Insurance Corp. 


NEW JERSEY 
Jersey City—See San Antonio, Texas. 


Newark—HowarpD SAVINGS INSTITU- 
TION promoted John W. Kress from vice 
president and trust officer to executive 


















J. W. SWENSON 


JOHN W. KRESS 


vice president; Jonas W. Swenson to vice 
president in charge of public relations; 
and J. Wallace Scanlon to trust officer 
while still retaining his present title of 
assistant vice president. 


Trenton—Sydney G. Stevens has been 
elected president of TRENTON BANKING 
Co., succeeding the late Caleb S. Green. 
Mr. Stevens has been executive vice pres- 
ident since November, 1948. Previously 
he was an assistant vice president in the 
trust department of BANK OF THE MAN- 
HATTAN Co. 


NEW YoRK 


New York—LAWYERS TRUST CO. an- 
nounced the election of Joseph J. Bosco 
and William F. Siebert as assistant trust 
officers. 


Rochester—Donald H. Burgan succeeds 
Grove B. Brewer, retired, in charge of 
advertising at LINCOLN ROCHESTER TRUST 
Co. 


NoRTH CAROLINA 


Rock Hill—Charles L. Cobb has been 
elected chairman of the board of PEOPLES 
NATIONAL BANK and is succeeded as pres- 
ident by John G. Barron, who continues 
also as trust officer in charge of the 
trust department. 
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PENNSYLVANIA 


Philadelphia—GiRARD TRUST Co. named 
J. Kent Willing as trust investments 
officer in the investment advisory section, 
servicing the investment accounts of 
clients who do not have trusts. Mr. Wil- 
ling has been for 10 years with the in- 
vestment advisory department of Smith, 
Barney & Co. 


TEXAS 


Galveston—Fred Holland became an 
assistant trust officer of CiTy NATIONAL 
BANK. Mr. Holland comes from Cleburne 
where he was associated with Southwest- 
ern Life Insurance Co. 


McKinney—Co.LiIn County BANK elect- 
ed Henry W. Warden as president to 
succeed the retired Thomas Johnson. Mr. 
Warden is also trust officer. 


Palestine—Jack R. Young, formerly 
executive vice president of First National 
Bank of Palestine, has been elected execu- 
tive vice president, trust officer and a 
director of EAST TEXAS NATIONAL BANK 
in that city. He succeeds J. B. Ball, who 
became executive vice president of the 
Atlanta (Texas) National Bank. 


San Antonio—Herbert S. Croft has 
been elected vice president and trust of- 
ficer of the ALAMO NATIONAL BANK, hav- 
ing recently resigned as trust officer of 
the First NATIONAL BANK of Jersey City, 
N. J. 


WASHINGTON 


Seattle—P. A. Strack, since 1943 pres- 
ident of PEOPLES NATIONAL BANK, re- 
linquished that position to Joshua Green, 
formerly executive vice president. Mr. 
Strack became chairman of the execu- 
tive committee. 


A A A 
MERGERS 


Hartford, Conn.—A special meeting of 
the Capitol State Bank & Trust Co. 
(formerly Capitol National Bank & Trust 
Co.) stockholders has been scheduled for 
November 21, to vote on merging with 
PHOENIX STATE BANK & TrusT Co. 


Newark, N. J.—Stockholders of Irving- 
ton National Bank of Irvington approved 
the offer of the FIDELITY UNION TRUST 
Co. to purchase substantially the entire 
assets of Irvington National. In line with 
the Fidelity’s expansion policy begun in 
1927, they now have thirteen offices. The 
personnel of the Irvington bank has been 
taken into the pension system of Fidelity. 
Officers of the merged bank will be of- 
ficers of the Fidelity Union Trust Co. 


Lancaster, Pa.—NoRTHERN BANK & 
TRUST Co. sold assets to, and its liabil- 
ities were assumed by, LANCASTER 
County NaTIONAL BANK, and a branch 
of the latter established at the North- 


| €tn’s office, pending consummation of its 


trust activities. 
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IN MEMORIAM 


GEORGE C. BURGWIN, JR., vice president 
in charge of the trust department of 
FIDELITY Trust Co., Pittsburgh. 

FRANK G. Burrows, news editor of The 
American Banker and former advertising 
manager of IRvinG Trust Co., New York. 

CLEMENT M. Cooper, SrR., trust officer 
of the NEw York Trust Co. and former- 
ly vice president of the FULTON TRUST 
Co. before it merged with the New York 
Trust in September. 


Louis E. DEHLENDORF, vice president 
and trust officer of LINDELL TRUST Co., 
St. Louis, Mo. 


RALPH RICHARDS, vice president and 
trust officer of FIDELITY UNION TRUST 
Co., Newark, N. J. 


A A A 


BRIEFS 


Los Angeles, Cal.—C. L. Patterson, as- 
sistant trust officer of CALIFORNIA TRUST 
Co. was speaker at a recent meeting of 
the Southern California Association of 
Certified Public Accountants. Assistant 
trust officer P. H. Dyste, who is manager 
of the real estate department, has com- 
pleted his 20th year of service with the 
trust company. 


Chicago, Ill—Mahlon E. Shanahan, 
assistant vice president, and John Barbee, 
assistant trust officer, tied for the Gen- 
eral Charles Gates Dawes Trophy in the 
annual golf tournament held for officers 
and employees of the CiTy NATIONAL 
BANK & Trust Co. on Columbus Day, 
with a low score of 79. William Hinshaw, 
Jr., secretary and trust officer, won low 
net with a 72. 


Chicago, Ill.—136 women and 190 pen- 
sioners (with 25 or more years of ser- 
vice) of CONTINENTAL ILLINOIS NATION- 
AL BANK & TRUST Co. were honored at a 
dinner party at the Hotel Sherman on 
October 11. In attendance were 699 old- 
timers. 


Des Moines, Iowa—Clyde H. Doolittle, 
vice president of IowA-DES MOINES Na- 
TIONAL BANK, has been elected state vice 
president of the trust division of the 
American Bankers Association. 


Lexington, Ky.—Paul Slaton, trust of- 
ficer of CITIZENS BANK & TrusT Co. will 
head the auditing committee for the 1950 
Community Chest campaign in Lexing- 
ton. 

Lexington, Ky.—Robert S. Davis, vice 
president and trust officer of First Na- 
TIONAL BANK & TrRusT Co., heads the 
special gifts and tobacco group for the 
$202,854 Community Chest campaign. 

Versailles, Ky.—Colvin P. Rouse, pres- 
ident of UNITED BANK & TrusT Co., was 
elected state vice president for the Amer- 
ican Bankers Association Trust Division. 


A & @ 


Bank Earning Assets Increase 


As of June 30, 1949, the total assets 
of all banks in the United States show 
a decrease of $4,394,148,000. However, 
the banks’ holding of government bonds 
and other bonds has increased $1.659,- 
007,000. At the same time, capital has 
been increased $102,512,000, surplus is 
larger by $97,215,000, and undivided 
profits are greater by $148,379,000. 
Capital funds, therefore, show an in- 


crease of $348,106,000. 


The decline in deposits for the en- 
tire country is $4,694,126,000. When 
the increase in governments and other 
bonds is added and from this total 
is subtracted the decrease in loans and 
discounts, there is a net gain in earn- 


ing assets of $150,113,000. 


These figures are disclosed in the 
final 1949 edition of The Blue Book, 
the Rand McNally Bankers Directory. 
In addition to giving a complete de- 
tailed account of the assets and liabili- 
ties of every bank in America, the new 
Blue Book contains a complete list of 
all the officers of all government bank- 
ing agencies, information about money, 
air mail and air express, banking holi- 
days, all bankers’ associations, state 
bank officials and examiners, national 
bank examiners, and a wealth of other 
information. 


WANTED 
PRE-ADMINISTRATION DIRECTORS 


For New York and other Principal Cities 


Estate and Trust Experience essential. 
Knowledge of Estate Planning desirable. 


Write giving resumé of background, in confidence, to: 


KOSTER & COMPANY 


Financial Analysts and Consultants 


30 PINE STREET 


NEW YORK 5, N. Y. 
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NEw LAw 
H. R. 5268—Technical Changes Act, was 
signed by the President on October 25, 
1949. The important provisions of the 
Act in the fiduciary field are as follows: 


Transfers affected by Church and 
Spiegel decisions. In the case of trans- 
fers made before October 8, 1949, the 
new law will exempt from estate tax: 

1. Transfers under which the de- 
cedent had only a possibility of reverter 
by operation of law. 

2. Transfers under which decedent 
had an express possibility of reverter 
worth less than 5% of the value of the 
property. 

It also exempts from tax, if the donor’s 
death occurs prior to January 1, 1950— 

1. Transfers made before March 4, 
1931, in which the decedent retained a 
life estate. 

2. Transfers made after March 3, 
1931, but before June 7, 1932, which 
would not have been taxable under the 
Joint Resolution of March 3, 1931 but 
which would have been taxable under the 
Revenue Act of 1932. 

Claims for refund may be made in 
proper cases. 

In the case of transfers made after 
October 7, 1949, such transfers will be 
taxable if donees cannot obtain posses- 
sion or enjoyment except by surviving 
the donor, irrespective of whether the 
donor retains a right or interest in the 
property, the latter condition no longer 
being required for taxability. (See article 
in this issue, page 692.) 


FOR ALL 
RED FEATHER SERVICES 





FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


Reciprocal Trusts. Where reciprocal 
trusts were created, the nominal grantors 
were interchanged for Federal tax pur- 
poses. In other words, in the case of hus- 
band and wife, the husband would be 
considered the grantor of the trust set 
up by the wife and vice versa, and thus 
deemed to have reserved certain powers 
over the trust. If these powers were re- 
leased, they became subject to gift tax, 
although one gift tax might have al- 
ready been paid. If they retained the 
powers, the trust property would be in- 
cluded in the gross estate upon their 
death. 

The new law alleviates this hardship 
by permitting those persons who created 
reciprocal trusts prior to January l, 
1940, to relinquish such powers on or 
before December 31, 1950, without being 
subject to the gift tax. Further, this re- 
linquishment is not to be considered as 
having been made in contemplation of 
death. 


Exemption for certain members of 
Armed Forces. The new law exempts 
from additional estate tax the estates of 
any citizen or resident who was killed in 
action or died on or before December 
7, 1941, and prior to January 1, 1947, 
as a result of injuries, wounds or disease 
suffered while in active service in the 
Armed Forces. Claim for refund of such 
taxes already paid and otherwise barred 
may be made within one year of the 
enactment of the law. 


Employees’ Annuities. A new subsec- 
tion (d) is added to Code Section 165, 
providing that a contribution to an em- 
ployees’ trust is not to be included in 
employee’s income for that year if the 
contribution is to be applied by the trus- 
tee for the purchase of annuity con- 
tracts under a written agreement entered 
into prior to October 21, 1942, and under 
the agreement the employee is not en- 
titled during his life, except with the 
trustee’s consent, to any payments other 
than annuity payments. 


INCOME TAX CASES 


Expense of contesting gift tax de- 
ficiency is deductible. Taxpayer, in 1940, 
made gifts to children of stock in family 
owned corporation. Stock was valued at 
$120 per share, and gift tax of $13,032 
paid. Commissioner determined deficiency 
of $145,276. Petition was filed with Tax 





Court and compromise effected at $15,612, 
which was promptly paid. 





Taxpayer paid his attorney $7,263 in 
1944 for services rendered in contesting 
the gift tax liability. Subsequently, he 
claimed overpayment of tax resulting 
from failure to take deduction on income 
tax return for attorney’s fees paid, and 
filed claim for refund. Since Regulations 
provide that expenses paid or incurred 
by an individual in determination of gift 
tax liability are not deductible, Commis- 
sioner denied refund claim. 





HELD: Regulations are not correct in- 
terpretation of Code Section 23(a) (2). 
Expense is deductible. To construe law 
as giving to Commissioner power to as- 
sess deficiency tax greatly in excess of 
what taxpayer owes, and to deny to him 
the right to contest it unless at his per- 
sonal expense, does not constitute jus- 
tice. Court refused to follow Cobb v1. 
Comm., 173 Fed. (2d) 711, which held to 
contrary on exact question. Lykes 1. 
United States, U. S. Dist. Ct., S. D. Fla., 
84 Fed. Supp. 537. 


Trust income held taxable to grantor. 
In 1929 taxpayer created trust for benefit 
of his brother. In 1941 trust instrument 
was amended to provide for payment of 
income to grantor’s two daughters in- 
stead of brother. Upon death of a bene- 
ficiary, principal of fund set aside for 
her, with any accrued income, was pay- 
able to grantor. 





















At time of making amendment, he re- 
linquished all direct control respecting 
management and investment of trust 
fund. He retained, however, power at 
any time to change any beneficiary o 
proportionate interest in income of any 
beneficiary, to alter trust agreement, and 
to appoint remainder. 


HELD: Income of trust is taxable to 
grantor, because of powers retained. 
Ingle v. Comm., T. C. Memo, Aug. 26. 


Pension trust must conform to statute 
to allow deduction for contributions. In 
March 1943, employees of taxpayer cor- 
poration entered into agreement with one 
another to create a pension fund to be 
known as “The Erie Times Employees 
Benefit and Pension Fund.” Agreement 
provided that while Company could con- 
tribute to fund, such contributions wer? 
not guaranteed. Agreement provided that 
an employee would be eligible to partici 
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pate in the Fund if he had completed 20 
years of continuous services and had con- 
tributed to fund for five years. In event 
of employee’s death or termination of 
service, he was entitled to refund of only 
the amount actually contributed. In 
December 1944, corporation contributed 
$10,000 to fund and $2,500 in December 
1945. It took deduction for these amounts 
on income tax returns as an ordinary 
and necessary expense under Section 
23(a) (1) A. 

HELD: Deduction denied. Section 
23(p) is exclusive section under which 
payments in nature of those involved 
here may be allowed as deduction. Pay- 
ments did not come within this section 
since agreement established no pension 
fund but merely contemplated establish- 
ing of a plan after five years. Moreover, 
employees did not receive nonforfeitable 
right to share in employer’s contributions 
at time payment was made. Times Pub- 
lishing Co. v. Comm., 13 T.C. No. 46, 
Sept. 20. 


Recovery of interest on surcharges tax- 
able to beneficiaries. Taxpayers were 
beneficiaries of trusts created by father. 
When trustees started proceedings for 
settlement of their accounts, objections 
were filed by beneficiaries who sought 
surcharges against trustees for malad- 
ministration of trust. Objections were up- 
held and one trustee was required to 
replace principal amount of certain in- 
vestments in cash. Moreover he was sur- 
charged with interest at four per cent 
from date when each such investment 
failed to yield at least four per cent in- 
come. Matter was finally settled in 1943 
and trustee paid to trusts the amounts 
of income surcharged. Commissioner de- 
termined that these amounts constituted 
income to beneficiaries in 1943 and should 
have been reported as such. 


HELD: For Commissioner. Surrogate 
had apparently considered these amounts 
as income, for he allowed commissions on 
amounts surcharged to income. Ryan v. 
Comm.; Kearney v. Comm., T. C. Memo, 
Aug. 31. 


ESTATE TAX 


Transfer of partnership interest com- 
plete when made and not includible in 
transferor-decedent’s estate. Decedent at 
different times gave interests in two part- 
nerships to his four sons. Existing Part- 
nership Agreement provided that “a 
member shall not sell or dispose of, 
pledge or encumber, any part of 
his interest in business without the 
written consent of all members of said 
firm.” Agreement also provided that 
majority owner of interest invested (the 
decedent) should assign the duties of each 
partner, determine the compensation he 
Should receive and generally decide major 
policies for conducting partnership. Up- 


/ On decedent’s death in 1948, Cornmis- 


sioner determined that gifts of partner- 
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ship interests were so subject to restric- 
tions and conditions that they were not 
valid and complete gifts and thus were 
includible in decedent’s gross estate. 


HELD: For taxpayer. Whatever re- 
strictions were placed on partnership in- 
terests in hands of donees constituted a 
continuation of restrictions which had 
pertained to those interests in hands of 
donor. Donor reserved no power to con- 
vert any part of income to himself, nor 
to divert income or corpus to any new 
donee. There was no possibility of re- 
verter. Under these circumstances, gifts 
were complete when made and not in- 
cludible in decedent’s estate. Est. of Rod- 
denbery, T. C. Memo, Aug. 26. 





Division of community property to save 
income taxes held not in contempla- 
tion of death. Under agreement made in 
December, 1942, decedent and his wife, 
residents of California, divided their 
community property acquired after July 
29, 1927, into equal parts, each to be con- 
sidered as separate property of holder 
thereof. Decedent died in 1944, within 
two-year period during which gifts are 
presumed to be in contemplation of death, 
and taxable in donor’s estate. 


HELD: Since division of property was 
motivated by desire to avoid income 
rather than estate taxes, transfer of one- 
half interest to wife was not made in 
contemplation of death. Est. of Larsh v. 
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Comm., T. C. Memo, Aug. 31. (This case 
also involved life insurance under a 
trust agreement in which insured de- 
cedent retained life income and power 
to amend or revoke trust. Proceeds were 
held taxable in decedent’s estate. 


Charitable bequest not to be decreased 
by Federal taxes in computing deduc- 
tion. Decedent, domiciled in Pennsylvania, 
left one-fourth of her residuary estate to 
certain charities. Will provided that other 
bequests were to devolve without diminu- 
tion, and that estate and inheritance 
taxes on them were to be paid out of 
residue. No such reference was made to 
the charitable bequests. Commissioner al- 
lowed as deduction for that portion of 
residuary estate bequeathed to charity, 
one-fourth of residuary estate after de- 
ducting Federal estate taxes. 


HELD: Deduction for full amount 
passing to charity allowed. Commission- 
er’s agreement that decedent by implica- 
tion provided that charities should pay 
a share of the taxes, is not tenable. There 
was nothing in the will which expressly 
or impliedly called for payment of taxes 
on residuary estate. Pennsylvania rule 
provides that charitable bequests, upon 
which there is no Federal Estate tax, 
shall bear no part of that tax. Est. of 
Gillespie, T. C. Memo, Sept. 29. 


Only interest of decedent in co-owned 
property is taxable. Among assets in de- 
cedent’s estate were certain savings and 
loan certificates, payable either to de- 
cedent or his wife. Certificates contained 
no words of ownership regarding sur- 
vivor. Commissioner included full value 
of certificates in estate. Commissioner 
also included certain real property, held 
jointly, in acquisition of which decedent’s 
wife had contributed a portion of pur- 
chase price. 


HELD: Refund granted. Under Illinois 
statutes, certificates were held by de- 
cedent and his wife as tenants in com- 
mon and only one-half of amount is in- 
cludible in his estate. As to real property, 
there was sufficient evidence to show 
that decedent’s wife had contributed 
her own funds in acquiring proper- 
ties and, therefore, here again, only pro- 
portionate value of particular parcels 
was includible in decedent’s estate. 
Harvey v. United States, U. S. Dist. Ct., 
N. D. Ill, Sept. 15. 


Possibility of reverter question re- 
manded in light of T. D. 5741. In this 
case, Tax Court had held an inter vivos 
transfer made by decedent was not sub- 
ject to a possibility of reverter sufficient 
to warrant imposition of estate tax. 
Court of Appeals, however, had complete- 
ly ignored possibility of reverter ques- 
tion and held transfer taxable on basis 
of Church case because of reservation of 
a life estate. 


In view of regulations issued by Com- 
missioner, T. D. 5741, to reflect Church 
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and Spiegel decisions, Supreme Court va- 
cated Circuit Court decision, and remand- 
ed case to Tax Court for further con- 
sideration in line with regulations as 
amended. Est. of Schroeder v. Comm., 
U. S. Sup. Ct., Oct. 10. 


Value of interest in property not recog- 
nized at date of death because of error 
is includible in estate in full. Decedent’s 
mother created trust for benefit of her- 
self and sisters for life with remainder 
over to her grandchildren. One of de- 
cedent’s daughters predeceased decedent. 
Trust was held valid by Pennsylvania 
courts and the grandchild’s interest, 
amounting to one-tenth, passed to de- 
cedent. 


Upon decedent’s death, value of one- 
tenth interest was believed to be only 
$23,500, due to mistake by Pennsylvania 
court as to the proper proportionate dis- 
tributions of estate. Subsequently, mis- 
take was corrected and value of one- 


tenth interest was ascertained to be 
$111,000. 
HELD: Interest is includible in the 


estate at full value of $111,000. Ques- 
tion of right of deceased grandchild to 
a share had never been separately pre- 
sented to the courts. Matter of decedent’s 
interest in remainder was not in litiga- 
tion at time of her death. However, as 
soon thereafter as attention was focused 
upon it, courts promptly and unanimous- 
ly held that deceased child had an inter- 
est which devolved from her to her sur- 
viving parents. On basis of record, no re- 
duction in the value was justified. Est. 
of Dickson v. Comm., 13 T. C. No. 44, 
Sept. 19. 


No value attached to good will in per- 
sonal service partnership. Decedent form- 
ed partnership with two other individuals 
to carry on business as consulting en- 
gineers. Decedent’s sons, upon release 
from military service, acquired interests 
of other partners and also part of de- 
cedent’s interest by purchase. Upon death 
of decedent, Commissioner increased 
value of his partnership interest by plac- 
ing value on good will of business. 


HELD: Value of tangible assets of 
business was the limit of its worth. No 
good will entered into calculation. This 
was a personal service business, con- 
ducted almost entirely by reason of de- 
cedent’s contacts, reputation and ability 
as engineer. It was, therefore, incon- 
ceivable that an arms’-length purchaser 
would have been willing to purchase the 
business at a price based on earning 
capacity of an individual partner whose 
association with partnership might end 
at any time. Est. of Brandt, T. C. Memo, 
Aug. 31. 


Pre-1942 community income not part 
of decedent’s estate where agreed other- 
wise. Decedent, married in 1933, died in 
1940, a resident of California. At time of 








marriage, decedent was a wealthy man 
but his wife was not a person of means, 
Immediately after marriage, decedent 
and wife, at former’s suggestion, made 
oral agreement that one-half of any com. 







































































munity earnings during their marriage I 
would be set apart to wife without im- dt 
pairment for living expenses. All living, the 
household and travel expenses were to be 
paid out of husband’s separate estate. mo 
Decedent kept accurate records, which lers 
showed total amount of community in- hus 
come received between time of marriage In 
and date of death was $88,243.64. Cali- § ow! 
fornia Probate Court decreed that com- § for 
munity property amounted to that sum, J her 
and that one-half thereof should be paid § dye 
to decedent’s wife. Commissioner included She 
entire community property in decedent’s 950 
estate. . 
HELD: Only one-half of the commun- T 
ity property is includible. Court felt § exe 
bound to follow State Probate Court. § Tru 
Since this matter arose before passage fj , 
of 1942 Revenue Act, restrictive pro- thes 
visions of that Act concerning inclusion 
of community property rights have no 
application. Brooks v. United States, U. - 
S. Dist. Ct., S. D. Cal., June 20. 
RULING Ps 
No deduction allowed for previously § sinc 
taxed property even though no marital leas 
deduction obtained on death of first §. 
spouse. It is held that, irrespective 
of whether a marital deduction is to I 
claimed or allowed in estate of prior de- by 
cedent who died after December 31, § 4 
1947, no deduction for property previ- § lors 
ously taxed may be allowed, under law § Tru: 
as amended by the 1948 Act, in estate J pro» 
of surviving spouse who died within five- J rest 
year period. Letter Ruling, Sept. 14, to F st, ) 
Northern Trust Co., Chicago. 000. 
A A A 
Taxpayers Win 1 Out of 3 = 
The income taxpayer has more than § Pep, 
1 out of 3 chances to win his argument F acie 
when he says he’s right and the Bureau F pec 
of Internal Revenue says he’s wrong. § effe 
according to Commerce Clearing § tryg 
House’s magazine Taxes. Figures show § jon 
that during a recent 14-month period, : 
621 disputes were settled before the b R 
Tax Court of the United States and the f° 
taxpayer was winner in 37% of ihe oe 
cases. Ie : 
The taxpayer scored a clean victory f };, | 
in 27% of the cases. Another 10% of chil 
those who appealed from adverse rul- _T] 
ings by the Bureau won more than one f ;,, 
half the amount each claimed. ah 
The taxpayers’ percentage of victoryf Cor 
could have been even greater, 7 axes | able 
reports, had it not been for a numbe'f vest, 
of last-ditch cases pursued by stubbor}) men 
taxpayers when the law, as interpreted) I 
by the courts, was solidly against them} ' 
» Nov 
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MarGARET MITCHELL MarsH, author 
of the 1037 page best-seller “Gone with 
the Wind,” who was killed by an auto- 
mobile a short time ago, left three-quar- 
ters of the residue of her estate to her 
husband and the balance to her brother. 
In a four-page will written in her 
own handwriting, Mrs. Marsh provided 
for the continuation of an annuity for 
her secretary and cancelled the balance 
due on a house occupied by her maid. 
She also bequeathed them $5,000° and 
$500, respectively. 


The world-famous writer directed her 
executors—her husband, brother and 
Trust Company of Georgia in Atlanta— 
to abate equally all other legacies but 
these two in the event Mr. Marsh’s share 
amounts to less than $200,000. He is 
given all rights to her famous book. 


Joun A. STEVENSON, president of 
the Penn Mutual Life Insurance Co. 
since 1939, left a simple will dated 
less than two months prior to his death, 
in which he bequeathed his entire estate 
to his wife provided she survived him 
by thirty days. The property passing 
under the will is estimated by the execu- 
tors—Mrs. Stevenson, a son and Girard 
Trust Company of Philadelphia—at ap- 
proximately $200,000. However, the 
rest of the taxable estate (life insurance, 
etc.) will bring the total near $1,000,- 
000. 


Puitip C. CiayTon, until recently 
president of the Bell Telephone Co. of 
Pennsylvania, gave his two sons leg- 
acies of $5,000 each and placed the 
rest of his estate, other than personal 
effects bequeathed to his family, in 
trust to pay the income to Mrs. Clay- 
ton for life. 


Following her death, the trust is to 
be continued for the benefit of the 
sons until they respectively reach 40, 
when they are to receive their shares. 
In the event a son dies prior thereto, 
his share is to be given to his widow or 
children, as the case may be. The trustee 
—The Pennsylvania Company for Bank- 
ing and Trusts, Philadelphia— is given 
authority to invest in its Discretionary 
|Common Trusts Fund up to the allow- 
i“ limit, with any excess to be in- 
/ Vested in the same character of invest- 
ments as comprise the Fund. 

a 


In his will Mr. Clayton suggested 






WHERE THERE'S A WILL 


to his wife that she consult with William 
F. Kurtz, the president, or any other 
officer of the trust company (named co- 
executor with Mrs. Clayton) with respect 
to the “prudent custodianship and in- 
vestment” of any death benefits under 
the Bell Telephone Co.’s employee plan, 
and also as to any life insurance payable 
directly to her and not to an insurance 
trust established for her benefit. 


RoLaNnp BENJAMIN, a director and 
until a few days before his death 
treasurer of the Fidelity and Deposit 
Company of Maryland, one of the lead- 
ing insurance firms of the nation, left 
the bulk of his estate in insurance pay- 
able to his widow. The property dis- 
posed of by his will, it is estimated, 
will, in a large measure be needed to 
pay taxes, which are directed in the 
will to be paid out of the estate. 


Any remaining assets are to be held 
in trust by Mrs. Benjamin and Fidelity 
Trust Co. of Baltimore, she to receive 
the income and so much or all of the 
principal as she desires from time to 
time. Upon her death, the fund is to be 
divided equally for the benefit of their 
two sons. After attaining the age of 25, 
they may withdraw from their respective 
shares as much as $1,000 in any one 
year. At age 30, the entire balance is 
to be paid over. 


The trustees, who are also named 
as executors, are directed to receive 
during the minority of the children 
the income or proceeds of life insur- 
ance trusts created by Mr. Benjamin 
during his lifetime, and to apply such 
moneys toward their support and edu- 
cation. 


ADRIENNE F. Muzzy, former libra- 
rian of the New York Public Library, 
directed her executor, Bristol (Conn.) 
Trust Company, to permit two members 
of her household the full use of her 
residence and its contents, without 
charge, for at least six months after her 


death. 


Out of her estate, which has been 
inventoried at $86,810, Miss Muzzy left 
bequests totalling $20,000 to ten cousins, 
and $17,500 to fifteen other individuals. 
The rest of her property is to be divided 
equally among Bristol Hospital, Welles- 
ley College, Simmons College of Boston 
and the Bristol Public Library. 


32 Years Ago 


we began nationally to afford 
Administrators of Estates the 
distinct advantage of securing, 
through one Organization, our 
exceptional facilities for ap- 
praising all forms of property, 
for transfer tax and other pur- 
poses. 


We have specialized in ap- 


praising objets d’art, an- 
tiques, and all personal 
effects and in this field our 
clientele is the largest in Amer- 
ica including National City, 
Chase, and Central Hanover 
banks. 


CONSOLIDATED 
APPRAISAL CQO., Inc. 
60 East 42nd Street 
New York 17, New York 





Fiduciary Service in 
Western 
Massachusetts 


This Bank, through over 
fifty years of experience, is 
well qualified to act in all 
matters of trust administra- 
tion and invites correspon- 
dence from other banks and 
bankers. 


Springfield Safe Deposit 
and 
Trust Company 


SPRINGFIELD, MASSACHUSETTS 


Member Federal Deposit 
Insurance Corporation 









New Haven’s 
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Department in Washington 
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LITERATURE NOTES 


ARTICLES 


Fiduciary Accounting 
N. Y. Certified Public Accountant, Oct. 


This issue contains a number of papers 
presented at meetings of the Society. 
They are: History of Fiduciary Account- 
ing in New York, by Orrin R. Judd; De- 
velopments in Accounting for Corpus and 
Income, by John J. Traynor; Closed Cor- 
porations and Problems of the Fiduciary, 
by Arthur B. Moll and Saul S. Silver- 
man; Illustrative Trustees’ Commissions 
Computations under the 1948 Law 
(N. Y.), by Emanuel Saxe and Abraham 
J. Briloff; Statutory Restrictions on Tes- 
tamentary Gifts to Charity, by Aaron 
Kurz; and Minimizing Estate Taxes, by 
Benjamin Harrow. 


Trust Income and Payment of Pre- 
miums 


WENTWORTH T. DURANT. Taxes, Oct. 


Under Sec. 167(a) (3) of the Internal 
Revenue Code, the income of a trust is 
taxable to the grantor if it is or may be, 
in the discretion of the grantor or other 
person not having an adverse interest, 
applied to the payment of premiums on 
insurance on the grantor’s life. The cases 
reviewed in this article reveal that the 
Commissioner has invariably prevailed 
with respect to the “is” phase, but has 
just as invariably been thwarted in ap- 
plying the “may be” portion of that sec- 
tion. 

Thus far, the Commissioner has been 
unable to put his contention on the “may 
be” point before the Supreme Court, but 
the author ventures the opinion that, 
when he does succeed in doing so, the 
Court will hold a grantor taxable on all 
the income of a trust any part of which 
may be applied in payment of premiums 
on the grantor’s life, whether the policies 
were purchased by him or the trustee, 
and whether or not the income was so 
used. 


Right of Settlor to Enforce Private 
Trust 


Note, Harvard Law Review, June. 


It has been dogmatically assumed that, 
in the absence of express retention of 
supervisory powers or the availability of 
indirect relief, neither the settlor nor his 
surviving representatives may maintain 
an action against a trustee to compel the 
performance of a trust or to redress or 
enjoin a breach of trust. The thesis of 
this Note is that there is no doctrinal 
reason today why the express or implied 
promise of the trustee to the settlor to 
perform the duties of the trust should be 
nugatory. 


The validity of the present rule is ex- 
amined with respect to the following: 
trusts to perform an obligation of the set- 
tlor (antenuptial, separation or alimony 
agreement, etc.), pension trusts, intended 
trusts without a beneficiary (animals, un- 
incorporated bodies, etc.), and trusts 
where the beneficiary’s interest conflicts 
with the settlor’s purpose (spendthrift 
trusts, wasting assets, etc.). The conclu- 
sion is that prevention of serious abuses 
of the trust system requires a reappraisal 
of the settlor’s remedial rights in the 
light of his special interests and of other 
existing remedies. 


Public Accountant Hes 
Place in Estate Planning 


Essential 


WILBERT C. WEHN. The Journal of Accoun- 

tancy, Sept. 

Aimost every business man has estate 
problems, especially since the 1948 Rev- 
enue Act made inheritance tax calcula- 
tions so complicated. Five steps to be 
taken in estate planning are outlined, 
with emphasis on the role of the accoun- 
tant. The lawyer, insurance man and 
trust officer have a part to play, but 
basic to all these, according to the 
author, is the function of the accountant, 
utilization of whose services is described 
here. 


Nontestamentary Acts and Incorpora- 
tion by Reference 
ALVIN E. EVANS. University of Chicago Law 
Review, Summer. . 
Several doctrines exist whereby the 
fulfillment of testamentary objectives 
may be achieved by giving consequence 
to acts and events extraneous to the will. 
Some of the more important of these doc- 
trines are analyzed, with suggestions for 
eliminating the existing confusion in the 
books and court opinions. 


The distinction is pointed out between 
the doctrine of incorporation by refer- 
ence and that of nontestamentary acts 
or acts having independent significance. 
Included in the discussion are the writ 
ings of another person, trust settlements, 
deeds, future memoranda, containers, 
secret trusts, and powers. 


A Useful, Unenforceable Contract 


HOLLAND V. WILLIAMS. Journal of C. L. 

U.’s, Sept. 

The author maintains that an agree 
ment, whereby a close corporation undet- 
takes to purchase the shares of a stock 
holder upon his death, is unenforceable, 
in New York at least. The contention is 
that, since a New York statute prohibits 
a corporation from purchasing its ow! 
stock except out of surplus, there is ™ 
binding obligation on the corporation be 
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cause of the possibility of no surplus, and 
therefore no mutuality of promises. 

See article by Mannheimer and Wheel- 
er at page 717 of this issue. 


The Life Underwriter-Trust Officer 
Team 
N. BAXTER MADDOX, Journal of C. L. U.’s, 
Sept. 
Tracing the development of harmonious 
relations between trustmen and life un- 
derwriters through the Statement of 


Principles and organization of life in- 


surance trust councils throughout the 
country, the author — a former under- 
writer, now trust officer — discusses the 
results of a questionnaire to 200 leading 
trustmen. 


OTHER ARTICLES 


Long-term Options and Rule against 
Perpetuities, Part III; by William Berg, 
Jr.: California Law Review, Sept. 


Changes in Marital Deduction Regula- 
tions, by John E. Williams: Tazes, Sept. 

The Pennsylvania Experiment in Per- 
petuities, by Oval A. Phipps: Temple 
Law Quarterly, July. 

T.D. 5698 and 5699: Second Step in 
Application of New Concepts of Federal 
Estate and Gift Taxation, by J. Rex 
Dibble and Carl A. Stutsman, Jr.: So. 
California Law Review, July. 

Church and Spiegel in Perspective: 
University of Chicago Law Review, Sum- 
mer. 

Modern Problems in Preparation of 
Wills, by Sidney G. Soons: Cornell Law 
Quarterly, Summer. 


The Estate Case of Mr. Joe Average, 
by Raymond W. Hilgedag: Journal of 
C.L.U.’s, Sept. 


Legal Problems Created by Optional 
Settlements, by Deane C. Davis: Ibid. 


Net Saving in Estate Taxes for New 
York Residents Through Marital Deduc- 
tion, by Herman Burstein: N.Y.C.P.A., 
Aug. 

Marital Deduction Formulas Where In- 
terest of Surviving Spouse is Affected by 
Taxes; by I. A. Powers: Taxes, Aug. 


Books 


Human Factors in Management 


Edited by SCHUYLER DEAN HOSLETT, 

Park College Press, Parkville, Mo. 322 pp. $4. 

A distinguished group of contributors 
combine to examine four major subjects: 
the nature and conditions of leadership, 
the training of leaders in human rela- 
tions, human relations at the work level, 
and the use of counseling to facilitate 
adjustments. Integrating in a single vol- 
ume the substance of the important work 
that has appeared during the past decade 
in the field of human problems between 
executive and worker, the material repre- 
Sents the findings of personnel experts, 
“agate anthropologists, and execu- 
ives, 
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The Epic of American Industry 


JAMES BLAINE WALKER. Harper Brothers, 

New York. 512 pp. $5. 

The success story of American business 
comes through Mr. Walker’s thorough 
book. Here is a description of the growth 
of strength and economic power set forth 
in remarkable detail. It lets the reader 
know what business is and how it got that 
way. This book is a persuasive document 
in support of the kind of economic system 
that has made this country great, for 
without being dry it presents facts that 
are irrefutable. 


A A A 


Legislation 
Alabama 


Act 614: Permits executor or ad- 
ministrator to distribute estate after six 
months from date of letters if satisfied 
that estate is solvent, without obtaining 
order of court as previously required. 


California 


Ch. 755: Enacts new Banking Code, 
recodifying and revising numerous pro- 
visions relating to estates, trusts and 
common trust funds. 


District of Columbia 


H.R. 3571: Adopts Uniform Com- 
mon Trust Fund Act permitting estab- 
lishment of such funds by banks and 
trust companies qualified to act as fi- 
duciary in the District of Columbia. 
Exempts such funds from taxation as 
corporation under D.C. Income and 
Franchise Tax Act. 


Massachusetts 


Ch. 792: Provides that an interest 
which accrues by survivorship in a ten- 
ancy by the entirety shall be subject to 
an inheritance tax the same as in any 
other form of joint ownership, except 
a tenancy by the entirety in a single 
family dwelling occupied by the husband 
and wife, or a multiple family residence 
of which they occupy a part, up to 
$2,500 of the value. Statute contains no 
provision as to the date on which it 
becomes effective. 


Ch. 749: Provides that “if a sum 
equal to not less than four-fifths of 
the amount of the inheritance tax is 
paid to the commissioner on or before 
the date it becomes due, no interest 
shall be charged or collected on the 
remainder of the tax until thirty days 
after the bill for such taxes is sent by 
the commissioner.” Statute contains no 
provision for the date when it becomes 


effective. 
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RECENT FIDUCIARY DECISIONS 


ACCUMULATIONS — Withholding of 
Rents and Profits from Real Estate 
Illegal 


Michigan—Supreme Court 
In re MacDonnell’s Estate, 325 Mich. 449. 


Beneficiary of trust under will brought 
petition for construction of his mother’s 
will and for distribution to him of rents 
from real estate, claiming that the terms 
of the trust which directed payment to 
him of $200 per month out of the net 
income until he was thirty-five years of 
age, and which made no specific direction 
as to the surplus net income, violated the 
statute prohibiting the accumulation of 
rents and profits from real estate for a 
longer period than the minority of the 
beneficiary. 


The trustees urged, among other 
things, that the accumulation statute does 
not apply, for under the will the trustees 
may, in their discretion, use all of the 
income and may, in fact, invade the 
corpus of the trust if necessary to meet 
the needs of the beneficiary, and further 
that the corpus of the trust, consisting of 
both real estate and personal property, 
does not come within the prohibition of 
the statute. 


HELD: For Plaintiff. The trustees did 
not have, pursuant to the will, an abso- 
lute power to make a determination as 
to whether there would be an accumula- 
tion or not. The will by implication di- 
rected an accumulation. An accumulation 
results when there is net income avail- 
able and it is not distributed within a 
reasonable time. An implied direction for 
an accumulation of rents is as void under 
the statute as a specific direction for the 
accumulation of rents. 


The contention of the trustees that, 
since the corpus consists of both real 
estate and personal property, the accum- 
ulation does not come within the pro- 
hibition of the statute, must also fail 
since the facts reveal that the income of 
the real estate accounts for approximate- 
ly ninety-nine per cent of the total trust 
income. 


CHARITABLE TRusTS — Acceptance 
by Town of Bequest to Establish 
Hospital Imposes Obligation to Es- 
tablish One and Make Up Deficien- 
cies — Cy Pres Applied 

Massachusetts—Supreme Judicial Court 


Brookline v. Barnes, 1949 A. S. 953; Sept. 26, 
1949. 


Will gave legacies to 14 charities and 
the residue to Town of Brookline “as a 
fund or part of a fund for the purpose 
of establishing and maintaining a public 
general hospital in the town,” the income, 
until the establishment of the hospital, 
to be used for the relief of sickness among 
the poor. The fund amounted to about 
$370,000, obviously insufficient for the 
purpose. 

The town voted to accept, provided the 
court should first decide (a) that the 
town was under no obligation to estab- 
lish the hospital until it deemed it ex- 
pedient to do so; or (b) that the town 
would be under no obligation to make 
up deficiencies beyond the gift and other 
gifts that might be made; or (c) that the 
bequest be administered by the town un- 
der a cy pres scheme determined by the 
court. The trustees claimed this was not 
an acceptance, and the town filed a peti- 
tion in the probate court for declaratory 
relief and the construction of the will. 

HELD: The conditions were improper 
and there was no sufficient acceptance by 
the town. Under (a) the town would be 
under no obligation to build even if it 
had sufficient funds and it would not be 
subject to the control of a court because 
of the wide discretion it had. Condition 
(b) was improper because if the town 
accepted the gift it would be obligated to 
establish and maintain the hospital and 
make up deficiencies. 

As to (c) since it was not possible to 
carry out the terms of the gift literally, 
and the will showed on the whole a gen- 
eral charitable intent, it was a proper 
case for the application of the cy pres 
doctrine, and the case should be remanded 
to the probate court to frame a scheme 
for the use of the fund cy pres. 
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CHARITABLE BEQUESTS — Computa- 
tion of Maximum Bequest Permis- 
sible 


New York—Court of Appeals 
Matter of Mayers, N. Y. L. J., Oct. 25, 1949, 


The testator bequeathed the residue of 
his estate in trust to his wife and sister 


for their lives and provided that the 


residue upon the death of the surviving 
beneficiary was to be paid to eight char- 
itable institutions. The Surrogate was re- 
quested to determine the extent to which 
the bequest to the charities violated Sec- 
tion 17, Decedent Estate Law, which in- 
validates such bequests in excess of one- 
half the estate, after debts, where the 
testator leaves a spouse, descendant or 
parent. 


The statute further provides that when 
payment of such bequest is postponed, in 
computing the permissible half, “no al- 
lowance may be made for such postpon- 
ment for any interest or gains (or 
losses) which may accrue after the tes- 
tator’s death. The value of an annuity or 
life estate *** shall not be computed 
upon the actual duration of the life, but 
*** ypoon the actuarial value according 
to the American Experience Table of 
Mortality at the rate of five per centum 
per annum. Such value shail be deducted 
from the fund or property, which is sub- 
ject to the annuity or life estate, in order 
to ascertain the value of a future estate 
or remainder interest passing to such *** 
purpose.” 


The Surrogate determined that the gift 
to the charities was to be computed as 
follows: First the executors are to com- 
pute the maximum permissible gift to the 
charities and assess the present value 
of the charitable remainder in accord- 
ance with the statutory formula. ‘If the 
present value of the remainder exceeds 
the maximum permissible gift the excess 
represents the present value of the future 
interest vesting in the distributees of the 
testator and the amount of the maximum 
permissible gift represents the present 
value of the future interest vesting in 
the charities. If such an excess is found, 
the trustees are to distribute to the char- 
ities on the termination of the trust such 
proportion of the then actual trust assets 
as the maximum permissible gift bears to 
the present value of the remainder. And 
the distributees are to receive such pro- 
portion of the then actual trust assets 
as the excess bears to the present value 
of the remainder. 


HELD: Affirmed. Two other methods 
have been used in computing the max- 
imum gift to charities, neither of which 
was ever considered by an appellate 
court. In Matter of Buck, 158 Mise. 111, 
it was held that the ultimate disposition 
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of the trust corpus was to be determined 
by fixing an amount equivalent to the 
excess over the maximum permissible 
gift as of the testator’s death, which was 
to be paid to the distributees of the 
testator upon termination of the trust 
while the balance of the corpus was to 
be paid to the charity. Under the second 
rule in Matter of Miranda, 151 Misc. 
459, the maximum permissible value of 
the charitable gift was used to fix the 
sum to be paid to the charity and the 
statutory distributees were to receive the 
balance. The Court of Appeals rejected 
both rules. 


DISTRIBUTION — Child Not Entitled 
to Reimbursement for Services to 
Parent Not in Necessitous Circum- 
stances 


Louisiana—Supreme Court 
Muse v. Muse, 40 So. (2d) 21 (1949). 


Decedent, the widowed mother of plain- 
tiff and defendants, owned two unencum- 
bered farms. For many years plaintiff 
performed labor on these farms. None 
of decedent’s other children lived or per- 
formed labor on these farms. Plaintiff 
received no compensation for his labor, 
although he was given board and lodging. 
Decedent made no express promise to 
compensate plaintiff. 


Upon the mother’s death plaintiff and 
defendants were placed in possession of 
equal shares of their mother’s estate. 
Thereafter, plaintiff sued defendants for 
their virile shares of the value of the 
labor he had contributed to his mother. 
Judgment for plaintiff in the District 
Court was affirmed by the Court of Ap- 
peal. 


HELD: Reversed. Although all other 
children are liable for their virile shares 
of contributions made by any child to a 
parent in necessitous circumstances, the 
rule is contrary where the parent is not 
in need. Where a parent is not in neces- 
sitous circumstances, services performed 
by children are presumed to be gratuitous 
in the absence of an express promise by 
the parent to compensate for their ser- 
Vices. 


for sale. 





Licensed Real Estate Broker 


NoveMBER 1949 


DISTRIBUTION — Children Do Not 
Succeed to Parent’s Share of Trust 
Income 


Connecticut—Supreme Court of Errors 
Travelers Bank & Trust Co. v. Birge, 68 A. 
(2d) 138. 

The plaintiff as trustee brought this 
action for advice as to its duties in the 
distribution of income. The will directed 
the trustee to pay as much of the income 
as it deems necessary for the mainten- 
ance, support, care and welfare of grand- 
children A and B, with an obligation to 
add unexpended income to principal. 
Grandchild B died leaving a wife and 
three minor children. 


The will created a second trust fund 
for the benefit of testatrix’s son, direct- 
ing that the two funds should be merged 
upon the death of the son, and upon the 
death of both grandchildren, one-half of 
the principal should be paid to the sur- 
viving children of A and the other one- 
half to the surviving children of B. No 
provision was made for payment of in- 
come to any great-grandchildren. 


The children of grandchild B claim 
that the welfare of grandchildren cannot 
be distinguished from the welfare of 
their dependent children. 


HELD: The discretionary income is 
for the “maintenance, support, care and 
welfare” of the two grandchildren. Pay- 
ment for any of these four purposes may 
result in benefit to dependent children, 
but it does not follow that upon the death 
of the parent his or her share of the 
income shall pass to his or her dependent 
children. Payments for the maintenance, 
support and care of grandchild B neces- 
sarily terminated upon his death. The 
word welfare cannot be freed from its 
context and from it extracted an inten- 
tion that the children of grandchild B 
are to receive their father’s share of the 
income. The will does not so provide. 


The exclusion of testimony by the son, 
concerning oral conversations with his 
mother showing her intent to provide 
for her great-grandchildren, was proper. 
The evidence was offered in an attempt 
to establish an intent contrary to the 
terms of the will. The circumstances of 
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this case illustrate the wisdom of the 
rule; if such evidence based on a recol- 
lection of oral conversations which took 
place nearly eighteen years before was 
admissible, no will would be safe from 
change at the caprice of human mem- 
ory. 

The same rule governs the claim that 
the testatrix failed to provide income for 
the great-grandchildren through mistake, 
oversight or inadvertence. Parol evidence 
of intent cannot be admitted to supply a 
possible defect or omission in a will oc- 
curring through mistake or inadvertence 
whether of the testatrix or the scrivener. 


DISTRIBUTION — State May Take by 
Will 
Missouri—Supreme Court 


Mississippi Valley Trust Co. v. Ruhland, 222 
S. W. (2d) 750. 


Testatrix, after making specific gifts, 
devised and bequeathed all the rest of 
her property “absolutely and in equal 
shares to the following institutions: *** 
Federal Old Soldiers’ Home, at the date 
hereof located at St. James, Missouri; 
***”? In a suit by the corporate co- 
executor for a declaratory judgment, the 
issue was whether this gift, which em- 
braced an interest in certain real estate 
located in St. Louis, was valid. The trial 
court answered in the affirmative. 


HELD: Affirmed. The testarix was 
charged with knowledge that the title 
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to the Federal Soldiers’ Home was in the 
State of Missouri. At common law, which 
is in force in Missouri, the state can 
be a beneficiary under a will. Since the 
State may take property by escheat and 
may bestow, restrict or prohibit the priv- 
ilege of taking by testamentary gift, it 
should have capacity itself to take by 
gift. 

Generally, a devise or bequest to a 
country or political division, which tends 
to reduce taxation and lessen the burdens 
of government, will be held valid as a 
charitable gift, although no particular 
purpose is specified.:In addition to its 
common law privilege, express statutory 
provisions authorized acceptance of the 
gift to the Federal Soldiers’ Home on 
behalf of the state. A special. statutory 
authorization to receive the particular 
gift was considered merely declaratory 
of the common law. 


INVESTMENT POWERS —- Trustee Per- 
mitted to Deviate from Restriction 
to 4% Mortgages and Bonds 


Missouri—St. Louis Court of Appeals 


St. Louis Union Trust Co. v. Ghio, 222 S. W. 
(2d) 556. 


Testator created two trusts, one in 
personalty and the other in real estate. 
The former was solely for the benefit of 
his widow during her lifetime and upon 
her death was to terminate and be di- 
vided between his two daughters. Testa- 
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tor’s widow was named as trustee with 
broad powers of investment but “having 
in mind always the safety of the prin- 
cipal rather than the extent of the in- 
come to be derived.” 


The income from the trust in real 
estate went to testator’s widow during 
her lifetime and thereafter was divided in 
specified percentages among _ testator’s 
two daughters, his son, and his grand- 
daughter, each of the latter being bene- 
ficiaries of the corpus and having a power 
of appointment over his or her respec- 
tive share therein. Plaintiff trust com- 
pany, as trustee under the latter trust, 
was therein directed that upon the sale 
of any of the real estate it should in- 
vest the proceeds “in real estate, first- 
mortgage notes or good bonds, bearing 
interest at not less than 4% per an- 
num.” 


At the time of this suit, plaintiff held 
$93,000 which had been derived from the 
sale of real estate, and it sought judicial 
permission to deviate from the invest- 
ment provision of the trust upon the 
ground that literal compliance therewith 
was impossible, that is, real estate loans 
and good bonds suitable for trust pur- 
poses were unobtainable at a yield of 
4%. The trial court found that due to 
economic changes strict compliance with 
the investment provision was impossible; 
plaintiff should be authorized to invest 
in such property and securities, includ- 
ing debentures, common and preferred 
stocks, as were proper trust investments 
under the laws of Missouri; and that the 
costs of the case, including a fee of 
$1,000 to plaintiff’s attorneys, should be 
charged against the corpus of the trust. 
Defendant contingent remaindermen filed 
a motion for a new trial which was over- 
ruled. 


HELD: Affirmed. Where by reason 
of changes in conditions not foreseen by 
the settlor at the time of his execution 
of the instrument his ultimate purpose 
will be defeated unless deviation is per- 
mitted, a court of equity has jurisdiction 
to grant the necessary authority either 
to preserve the estate from loss or de- 
struction or where literal compliance has 
become impossible. 


Testator was primarily concerned with 
obtaining a return of at least 4% and 
was only secondarily concerned with the 
character of the investments to which 
the trustees were literally restricted be. 
cause (i) the trustee needed no authority 
to invest in first-mortgage notes and good 
bonds but it would not have otherwise 
been required to obtain a return of not 
less than 4%; (ii) testator had been 
careful to spell out his wish to empha- 
size the safety of the principal in the 
trust of personalty but had omitted any 
similar cautionary provision in the trust 
of real estate; (iii) testator had specified 


that the income beneficiaries of the latter | 
trust should be paid minimum annual | 
amounts progressively increasing for the | 


first six years, to insure which he gave 
permission for encroachment upon the 
corpus of the estate. 


Since plaintiff was under a duty to 
seek the instructions of the court upon 
the question of deviation and had acted in 
good faith, there was no error in charg- 
ing the cost incurred, including reason- 
able attorneys’ fees for plaintiff’s coun- 
sel, against the trust estate. 


LIFE TENANT & REMAINDERMAN — 
Undisposed of Income — Right of 
Surviving Income Beneficiary 


California—District Court of Appeal 

Union National Bank v. Hunter, 93 A. C. A. 

810 (Sept. 20, 1949). 

A trust created by Mrs. Fraser di- 
rected payment of the trust income to 
her for life. Following her death, the in- 
come was to go one-half to Mrs. Jennie 
Hunter, daughter of the trustor, and one- 
half to William Hunter, Jennie’s son. 
The trust was to end at Jennie’s death 
and the trust estate to go to William or, 
if he was not living, to the heirs of the 
trustor, Mrs. Fraser. The trustor died 
in 1946, predeceased by William. Trustee 
brought this action to determine dis- 
position of income which would have been 
paid to William if he had lived. Trial 
court awarded the income to William’s 
estate. 


HELD: Order reversed. Trust furnish- 
ed evidence of intent to make a purely 
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personal gift. The one-half of the trust 
income is intestate property going back 
to the original trustor’s estate. 


As to income accrued but not actually 
received by the trustee prior to the trus- 
tor’s death this goes, under Section 
{of the California Principal and Income 
Act, to Jennie, she being the heir of the 
trustor and “the person next entitled to 
income by the terms of the transaction 





# by which the principal was established.” 


POWERS — Appointment — What 
Law Governs — Doctrine of Cap- 
ture 


Massachusetts—Supreme Judicial Court 
Amerige v. Attorney General, 1949 A. S. 969; 
Sept. 30, 1949. 

James Leeds had a general testa- 
mentary power of appointment under the 
will of his brother Timothy, who died in 
1864. James had three children, Herbert, 
Mary and Anna, all of whom were liv- 
ing at Timothy’s death. Mary later had 
two children, Edward and Mary, Jr., both 
of whom were born after Timothy’s 
death, but were living at the death of 
James in 1875. Timothy was a resident 
of New York, and his will was probated 
there. The others were residents of Mass- 
achusetts. Ancillary probate was had in 
Massachusetts, where there was real 
estate. The accounts in New York were 
closed in 1869, and after that accountings 
were in the Suffolk County Probate 
Court until 1911, when the assets were 
transferred to the trustees under the 
will of James and mingled with the 
funds held by the trustees under his 
will. 

James’ will, probated in Suffolk Coun- 
ty, provided specifically that all of the 
assets of the Timothy trust over which 
he had a power of appointment should be 
considered in all respects as part of his 
own property. He then devised one-third 
of his estate in trust for his daughter 
Mary for life, with the remainder as she 
should appoint by will or an instrument 
in the nature of a will, and in default of 
appointment, then to her issue. 

Mary died in 1925, a resident of 
Massachusetts, survived by her two chil- 
dren, Edward and Mary, Jr. Her will, 
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after referring to the power under her 
father’s will, devised the residue of her 
estate in trust to divide it into two equal 
parts and hold one part for each child 
during his or her life, and then to his or 
her issue, but in default of issue to hold 
it for the benefit of the survivor, and on 
his or her death to his or her issue, but 
if on the death of the survivor no issue 
of either was living, then to three char- 
itable organizations. The trustees could 
advance up to $10,060 out of principal 
to each of the children. 


Mary, Jr. received her share of the 
income during her life, together with 
$7,000 out of principal. She died in 1940, 
and thereafter the whole income was 
paid to Edward, who is still living. He 
also received $10,000 out of principal. 

James had property of his own besides 
the Timothy trust, and Mary also had 
individual estate of her own. The case 
arose on a petition for instructions by 
the trustees under Mary’s will. 


HELD: First, as to the portion of the 
Timothy trust derived from the Massa- 
chusetts real estate, all questions relat- 
ing to the validity of the powers and 
their execution are to be determined by 
Massachusetts law, rather than by New 
York law, under which limitations ex- 
tending beyond two lives in being are 
too remote. Under Massachusetts law the 
equitable life estate given to James and 
that which he gave to Mary were of 
course valid since they were lives in being 
at Timothy’s death. Likewise the life 
estates given by Mary to Edward and 
Mary, Jr. were valid since they vested 
at their mother’s death; but all the lim- 
itations beyond them, namely, to their 
issue, the cross remainders and the re- 
mainders to the charities were void be- 
cause they were not certain to vest within 
21 years after Mary’s death. 


As to the void portion of Mary’s ap- 
pointments above described the principle 
of “capture” (as exemplified by Fiduciary 
Trust Co. v. Mishou, 321 Mass. 615, 
624,) was applicable; namely, that where 
the donee of a general power attempts to 
exercise it and fails, but manifests an 
intent to withdraw the appointive prop- 
erty from the operation of the instru- 








ment creating the power, the attempted 
appointment will commonly be effective 
to the extent of causing the appointive 
property to be taken out of the original 
instrument and become in effect part of 
the donee’s estate. Where the invalid a- 
pointments are in trust there will be a 
resulting trust for the estate of the 
donee. Further, since the remote limita- 
tions were in the residuary clause, the 
property could not pass under that clause 
for the reasons set forth in the Mishou 
case, but passed as intestate property. 


Second, as to the portion derived from 
Timothy’s estate which was personal 
property, while the general rule is that 
questions relating to the exercise of a 
power are to be determined under the 
law of the domicil of the donor of the 
power, nevertheless the intention of the 
donor is a factor to be considered. In this 
case, Timothy selected Massachusetts 
trustees to administer the trust and pro- 
vided that successor trustees should be 
subject to the approval of the Suffolk 
County Judge of Probate. Considering all 
the circumstances, the validity of the 
limitations under Mary’s will should be 
governed by the law of Massachusetts, 
and this portion of the estate should be 
disposed of in the same manner as that 
derived from the Massachusetts real 
estate. 


The court also denied the application 
of the principle of allocation. 
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REVOCATION — Beneficiaries May 
Terminate Trust Where Purpose 
Accomplished 

United States—Court of Appeals, 
District of Columbia Circuit 
Rust v. Rust, 176 Fed. (2d) 66. 
Following decree of divorce, settlor exe- 

cuted a trust indenture providing for a 
monthly payment of $350 to his wife 
while she remains unmarried and $150 a 
month to a daughter while a minor and 
unmarried. The indenture provided that 
the balance of income was to be paid 
to the settlor and that the trust was to 
continue during such period as was 
necessary to make the above two pay- 
ments and thereafter was to terminate 
with the principal passing to the settlor 
or his executors. 


The settlor died. His divorced wife re- 
mains unmarried and the daughter is no 
longer a minor. The daughter, who is 
the settlor’s sole heir and next of kin, 
assigned all of her interest in the income 
to her mother. Both mother and daughter 
asked the trustee to terminate the trust. 
The District Court directed the trustee 
to continue to administer the trust for 
the reason that all of its purposes had 
not been fully performed. 


HELD: Reversed: All parties in inter- 
est may terminate a trust provided its 
continuance is no longer necessary to 
carry out a material purpose of the set- 
tlor. In this case the settlor’s purposes 
were to discharge his obligations to his 
divorced wife and avoid being subjected 
to a decree for alimony; to assure his 
daughter’s support during her minority; 
and to preserve the residue of the fund 
for himself and his next of kin. Since 
the settlor’s stated purposes have been 
fulfilled, the trust should be terminated 
as the beneficial owners desire, and the 
fund distributed as they direct. 


REVOCATION — Consent Required of 
Life Beneficiary Whose Interest is 
Not Diminished 


New York—Supreme Court, New York Co. 

Ingersoll v. Fifth Avenue Bank of New York, 

91 N. ¥. S. (2d) 581. 

An inter vivos trust provided for the 
payment of the income to the grantor’s 
wife for her life and on her death the 
principal was to go to the then living 
issue of the grantor in such proportions 
as the wife might by will appoint. In 
default of appointment the principal was 
to be distributed among the then living 
issue of the grantor. The trust was ex- 
pressly made irrevocable. 


The.grantor, the trustee and the adult 
contingent beneficiaries executed an in- 
strument purporting to revoke the trust 
partially and to create a new trust of 
which the wife was again life beneficiary. 
The wife was given a general testa- 
mentary power of appointment in place 
of the special power given to her by the 
original trust. In default of appointment, 
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Copyright 1949 Cartoons-of-the-Month 


“I’d like a complete financial statement of the 
business, as of today. The boss’s son proposed 
to me last night.” 


the principal was to be divided among 
the then living issue of the grantor and, 
if none were then living, to the intestate 
distributees of the wife. The guardian ad 
litem for infant issue of the grantor 
born after the attempted revocation 
sought to have the partial revocation de- 
clared void. 


HELD: The purported revocation is 
void. The consent of the infants was 
unnecessary under Section 23, Personal 
Property Law, since they were unborn at 
the time of the attempted revocation. 
But the consent of the wife was necessary 
and her failure to give it made the revo- 
cation invalid. While the consent of a 
beneficiary is not required to revoke a 
portion of a trust in which such bene- 
ficiary has no beneficial interest, that is 
not the case here. The attempted revo- 
cation did not leave the wife’s interest 
unaffected. It gave her a general power 
of appointment in place of a special 
power. It makes no difference that her 
interest was expanded and not con- 
tracted. 


TAXATION — Income — Claim for 
Federal and State Tax not Barred 
by Short Statute of Limitations 


Massachusetts—Supreme Judicial Court 

Taylor v. United States, 1949 A. S. 961; Sept. 

28, 1949. 

Lyman died Sept. 14, 1931, and his 
executors were appointed and qualified 
on Oct. 6, 1932, giving due notice of their 
appointment. On May 25, 1931, a Federal 
income tax for 1930 had been assessed 
against him. On Jan. 4, 1933, the execu- 
tors represented the estate insolvent and 
commissioners were appointed. The 
United States presented its claims for 
1930 and 1931 taxes, both of which were 
allowed by the commissioners. The pro- 
bate judge disallowed the 1930 tax on the 
ground that the claim was barred by the 
one year statute of limitations. 


HELD: A claim of the United States 
is not barred by a state statute of lim- 
itations or by the laches of its officers 
or agents. Further, while the Federal 


statute bars proceedings for the collec. 
tion of a tax unless begun within six 
years after the assessment, presenting 
the claim in a state probate court for al. 
lowance is a proceeding within the law. 


Nor does the special statute of limi- 
tations impose a jurisdictional limitation 
on the probate court. Failure to observe 
the requirements of the law is merely an 
error in the conduct of the case. 


The Federal statute requiring suits to 
enforce taxes to be brought in a U. §, 
District Court did not prevent the presen. 
tation of a claim in the probate court, 
The assets of the estate are in custodia 
legis of the state, and the Federal tax 
authorities must present their claim 
there. This would have been true even 
if they had previously obtained a judg- 
ment in a U. S. Court. The authority of 
the agents to present and prove the claim 
would be presumed in the absence of evi- 
dence to the contrary. 


The authority of the probate court to 
disallow claims allowed by the commis- 
sioners, where there has been no appeal 
was questioned but not discussed. 


WILLs — Construction — Gifts to 
Fiduciaries Performing Services for 
Estate 


Washington—Supreme Court 

National Bank of Commerce of Seattle v. Rein- 

hardt, 134 Wash. Dec. 292. 

The testatrix created numerous trusts 
for individual beneficiaries, naming 
Wheaton College, the American Bible 
Society, the Moody Bible Institute and 
the Bible Institute of Los Angeles as 
trustees. They were to pay the income 
from the trusts to certain named indi- 
viduals during their lives, and upon the 
death of the named beneficiaries of each 
of the trusts, the corpus was to pass to 
the trustee thereof. 


When the estate was ready for distri- 
bution, the executors cited the trustees 
named in the will to show cause why they 
should not be barred from acting as 
trustees because of their lack of cor- 
porate capacity and because they were 
not residents of the State or qualified to 
do business therein. All the trustees ap- 
peared and renounced any rights to act, 
whereupon the court appointed the Na- 
tional Bank of Commerce of Seattle as 
alternate trustee. Subsequently, the life 
beneficiary of one of the trusts died and 
the bank brought this action to deter- 
mine what should be done with the par- 
ticular fund and for instructions as to 
its rights and duties respecting similar 
situations which will arise upon the death 
of the other life beneficiaries. 


The trial court reached the conclusion 
that the bequests made to the trustees 
named in the will were contractual as 
well as testamentary in character, and 
that the rights of the respective societies 
to take the corpus upon the termination 
of the trusts was conditioned upon theif 
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having performed the job of administer- 
ing the trusts and that the consideration 
having failed, the funds should be dis- 
tributed under the residuary clause. 


HELD: Decree reversed. The general 
rule is that a testamentary gift made to 
a person named as executor or trustee, 
which is not clearly intended as a mark 
of personal regard, is to be taken as sub- 
ject to the implied condition that the 
donee assume the status mentioned. But 
the presumption that a legacy to an exe- 
cutor or trustee fails if he refuses to act 
in the appointed capacity may be re- 
butted, and if upon a fair construction 
of the entire will it appears that the be- 
quest was made to the executor or trus- 
tee, not in his fiduciary character, but 
as an individual and from personal re- 
gard or affection, the intention of the 
testator must prevail. 


Here the will itself showed a dominant 
purpose of the testatrix to benefit reli- 
gious and charitable institutions, and it 
was her intention that the greater por- 
tion of her estate should eventually come 
to the institutions named in the will as 
trustees, as the primary objects of her 
bounty. 


WILLs — Construction — Trustee 
Not Permitted to Deviate from 
Distribution Terms Despite 
Changed Conditions 


Maine—Supreme Court 
Cassidy v. Murray, 68 A. (2d) 390. 


The part of the will in question on this 
Bill in Equity seeking construction pro- 
vided as follows :— 

“During the continuance of this Trust, the 
Trustees of my estate shall provide for the com- 
fortable support and maintenance of each of 
my five children, . . ., during the life of each 
of them and at the decease of each of them, 
then of the lineal descendants together if any, 
of each of them to an amount not exceeding for 
each child, or for all the lineal descendants, if 
any of each child, ten thousand dollars per 
year, beginning at the time of my decease. And 
upon the decease of each of my said five chil- 
dren, leaving no lineal descendants living at the 
time of the death of each of them, then said 
payment of a sum not exceeding ten thousand 
dollars per year, as aforesaid, for each shall 
immediately cease.” 


The question was whether each of the 
grandchildren of the testator is entitled 
to be paid out of the income of the trust 
fund an annual income not exceeding ten 
thousand dollars, or whether the grand- 
children must share that sum as a class. 


HELD: It was the intention of the 
testator that the children of a deceased 
child should take as a class only the share 
to which their parent was entitled. The 
court is without power to modify the 
primary end which the testator sought to 
obtain. The court further denied the re- 
quest of the plaintiffs that the trustee 
be authorized to deviate from the terms 
of the will by reason of changed condi- 
tions resulting in hardship and in so 
doing commented, in part, as follows:— 
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“If the Court is empowered because of these 
changed conditions to rewrite this will it will 
have to do the same to a great many others 
where beneficiaries have been adversely affected 
by the conditions of a changed world. The gov- 
ernment of necessity has restricted many of the 
rights and privileges which we enjoyed four 
decades ago, but it still permits us to write our 
own wills.” 


WILLs — Probate — Collateral At- 
tack on Decree Granting Divorce 
Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Porter, 1949 A. S. 911; 
Sept. 16, 1949. 


In 1947 Porter obtained a divorce from 
his wife by decree of the probate court 
for Suffolk County. After the divorce he 
married the decedent in New York. She 
died two days later, leaving a will made 
in 1942 in which the petitioner was 
named executor and trustee. The bank 
filed a petition in the divorce case asking 
that the divorce decree be vacated and 
the libel dismissed. It filed the will for 
probate and later filed a motion that the 
appearance of Porter in opposition be 
dismissed. 


If the divorce was void for lack of jur- 
isdiction, the marriage to the decedent 
was a nullity and her will remained in 
full force. The petitioner offered evidence 
that the Porters never lived together as 
husband and wife in Massachusetts, and 
that Porter had not lived in Massachu- 
setts the necessary five years to give the 
court jurisdiction. The probate judge re- 
fused to admit the evidence attacking the 
validity of the divorce, and dismissed the 
first petition and the motion to strike 
out Porter’s appearance. 


HELD: (1) As to first petition, decree 
sustained. Persons who are not immedi- 
ate parties to the original proceedings 
cannot attack the decree directly by a 
motion to vacate. Possibly this might be 





done if no other remedy were available, 
but another remedy was available to the 
petitioner. 


(2) As to the motion to strike out 
Porter’s appearance, reversed. Evidence 
offered should have been admitted. The 
probate decree could be attacked in a 
collateral proceeding as being void for 
lack of jurisdiction. The residence re- 
quirements in divorce laws are jurisdic- 
tional requirements, and if the evidence 
offered was true, the judge had no jur- 
isdiction to grant the divorce. 


Further, although the parties to-the 
divorce proceedings might be limited to 
a direct attack on the decree, such as an 
appeal, writ of error, petition to vacate, 
etc., the petitioner in this case, not being 
a party, had no such right. The persons 
interested in the will were not interested 
in the divorce decree when it was grant- 
ed. Their interests arose later after the 
marriage to the decedent and her death. 
Accordingly, while they could not attack 
the divorce decree directly, since they 
now found that their rights were definite- 
ly affected by the decree, they could at- 
tack it collaterally. 


NOTE. The opinion contains an ex- 
haustive discussion of authorities. 


WILLs — Probate — Sufficiency of 
Evidence of Contract to Devise 


Washington—Supreme Court 
Southwick v. Southwick, 134 Wash. Dec. 426. 


The plaintiffs sought specific perform- 
ance of an oral contract whereby the 
testator and his wife agreed to devise 
and bequeath to the plaintiffs all of their 
property and the plaintiffs agreed to 
leave their home in Minnesota and come 
to Washington to care for the testator 







and his wife as long as they should live. 
The testator survived his wife, and left 
a will bequeathing and devising all of 
his property to the defendant, who was 
also named executor of the will. 

HELD: The plaintiffs met the burden 
of proof which rested upon them to prove 
the contract with the testator “by evi- 
dence that is conclusive, definite, cer- 
tain and beyond all legitimate contro- 
versy.” There was ample testimony by a 
substantial number of disinterested wit- 
nesses to the effect that the testator had 
stated to the witnesses that he had made 
the agreement or bargain asserted by 
the plaintiffs. There was evidence that 
the oral contract to make the will in 
favor of the plaintiffs had been fully 
performed by the plaintiffs. 
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Too Old for Legacy 


Harold Greenwood, 73-year-old Ted- 
dington (England) derelict, has refused 
an inheritance of £8,000 from his brother 
on the ground that he is “too old to do 
anything with it.” 


Tax Forums Held 


All-day tax forums on Estate Planning 
were held at Camden and Newark, New 
Jersey, on October 29 and November 5, 
respectively, by Samuel J. Foosaner, 
Federal tax editor of TRUSTS AND Es- 
TATES. The morning portion of the pro- 
gram was devoted to discussion of the 
basic law, while the afternoon sessions 
featured clinic treatment of actual cases 
and tax saving opportunities. 
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No Trusts in Trust Company 


Texas’ Secretary of State Sam Ram- 
sey has been ordered by the State Su- 
preme Court to grant a charter to the 
Stewart Trust Co., an organization of 
realtors, overruling Mr. Ramsey’s con- 
tention that the word “trust” can be 
used only for a charter obtained through 
the Banking Department. Acknowledging 
the possibility that the company will in 
effect be advertising that it is in a trust 
business, Justice Brewster held that this 
is a matter for legislative consideration. 
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STATEMENT OF THE OWNERSHIP 
MANAGEMENT, CIRCULATION, ET 
REQUIRED BY THE ACT OF CO 
GRESS OF AUGUST 24, 1912, A 
AMENDED BY THE ACTS OF MARCHE 
3, 1934, AND JULY 2, 1946 


Of TRUSTS and ESTATES (Magazine 
published monthly at New York, N. Y. fo 
October 1, 1949. 


State of New York d 
County of New York {s5* 


Before me, a Notary Public in and fo 
the State and county aforesaid, persona 
ly appeared Christian C. Luhnow, wha 
having been duly sworn according to law 
deposes and says that he is the Editor an 
Publisher of the TRUSTS and ESTATE 
Magazine, and that the following is, t 
the best of his knowledge and belief 
a true statement of the ownership 
management (and if a daily, weekly 
semiweekly or triweekly, the circulation) 
etc., of the aforesaid publication for t 
date shown in the above caption, require 
by the act of August 24, 1912, as amend 
ed by the acts of March 3, 1933, and Jul 
2, 1946 (section 537, Postal Laws an 
Regulations), printed on the reverse o 
this form, to wit: 


1. That the names and addresses o 
the publisher, editor, managing edito 
and businéss managers are: 


Publisher, Christian C. Luhnow, 
East 42 Street, New York 17, N. Y. Ed 
tor, Christian C. Luhnow, 50 East 4 
Street, New York 17, N. Y. Managin 
editor, None; Business manager, M. 
oe 50 East 42 Street, New York 1 


2. That the owner is: Fiduciary Pubh 
lishers, Inc., 50 East 42 Street, New Yor 
17, N. Y. Christian C. Luhnow, Stoc 
Holder, 90 Shares; Josephine L. Luhnow 
30 Shares, Purchase, N. Y. 


3. That the known bondholders, mort 
gagees, and other security holders ownin 
or holding 1 percent or more of tote 
amount of bonds, mortgages, or other s¢ 
curities are: None. 


4. That the two paragraphs nex 
above, giving the names of the owne 
stockholders, and security holders, if an 
contain not only the list of stockholde 
and security holders as they appear upo 
the books of the company but also, 
cases where the stockholder or securit 
holder appears upon the books of th 
company as trustee or in any other fidu 
ciary relation, the name of the person o: 
corporation for whom such trustee is act 
ing, is given; also that the said two para 
graphs contain statements embracing af 
fiant’s full knowledge and belief as to th 
circumstances and conditions under whic 
stockholders and security holders who d 
not appear upon the books of the com 
pany as trustees, hold stock and securitie 
in a capacity other than that of a bon 
fide owner; and this affiant has no reaso 
to believe that any other person, associa} 
tion, or corporation has any interest di 
rect or indirect in the said stock, bonds o 
other securities than as so stated by hi 


CHRISTIAN C. LUHNO W 
Sworn to and subscribed before me thi 
14th day of September, 1949. 


P. PHILIP LACOVARA 


Attorney and Counsellor-at-Lav 
with powers of a Notary Public 


(My commission expires March 30, 1951)}f 
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